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So plainly treated of that all Perſons may be fully aninted 
with our Common and STaTuUTE Law, and that as 8. 
well in Caſes Civil as Criminal, and know how to o protect 
themſelves and their Property, 
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Gink $ -FAQCOB; hi original Compi- 


ler of this Treatiſe, was the ſon of 1555. 
ſiderable maltſter, at Rune, in khe eoun- 


ty of Southampton, and bred up to the M, 


under a very eminent Meru after his 
pores admiſſion, he appears to have 
ad good Practice, and reputation, in His 
time; having been Pear to ſeveral 
lords of manors, to one of Whom, 'v#2: 
T homas Lord Viſcount Gage, this Treatife 
is inſcribed} every edition of Whiek is 
uſhered into the world, with à dedication 
addreſſed to bis Lordſhip: but to the Pres 
ſent, we have not thought it neceflary to 
be prefixed, in that it contains nothing 
more than the uſual adulatory Emanatic 
of language, fraught with adde os 


pliments to a — this dedication is 


followed by a Preface, wrote by the ſame 


pen, and conceived in the N 


terms. x. F- 
3 ay 1 * * 5 In 
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inventions — 1 will eaſily 


PR EF A C. 
In an age of inquiry into things, it 
is not to be admired, that our great le- 
ſhould--make- many new laws, 
well intended for redreſſing public evils, 
however ſhort, they may fall of it, in the 
gh EY of them ; for there 1s 


de 25 rong, but the fer- 
lend t es by its 


break through it. 


But I do not- here pretend to be 2 
particular, afl vocate, * for or againſt 
the alteration of gur fur tler 
than 451 it; mak neu Books Fry neceſſa HET + 
what I ſhall now attempt, is tp introduce 
an e 874 5 writ. in tl ca ſieſt 
me and adapted to eve cit 
whereby the unſkilful, 450 5 pl 8 
are e nt; in practice of” the, I: 
in; ſome meaſure. be, their own. ie 
and; readily avoid the 8 e ans ji 
N happening, in the praſecutian 
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* "And in this test treatiſe, PPT the 


moſt uſeful and 0 earning in th. 
lawv, for all de of perſons ee 


and undexſtand, t L eine MkewiHe ma- 


ny curious things. therein, not to be found 


in any other one law book £0 that 2 


(1) See note (3) in p. vi. Aan 
venture 
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venture to ſay, the publick will here reap 
benefit and ſecurity to themſelyes, and at 
the ſame time, attornies and ſolicitors 


confeſs it affords a Wy wa ; 


6s Nor will theſe geatlamzen, I hop 
make any objection to the cee 
ä my title, ſince this work is not deſi 
| to — or abate the profeſſion o 
| law, though it gives. then: light — it 


to the: ordinary reader he 
Pope the poet, hath codeine io 
, Rigmatize Jacob, by characterizing him, 
x 


in © The Dunciad,” —* The BLUNs 
« DERBUSS of tht Law,” in allvfion 
I preſume to the (1) heaineſs of his pub» 

lications, but, to keep up the metaphor, 
ſome (2) of them were of good report, and 
among ſuch, we may include the follow 
ing work, if having undergone T.E N 
editions, authoriſes us to pronounce on 
the reception given it, in the world. to 0 


* 


OO Me oe di 


- 1) Eee « The Dunciad,” * „ 
5 eee 
1 with ours; but the ſame not heinguoelevant Parte £20 
E reader is referred to Book III. lines 149, 150. 
= Facad's pu . amount to no, 
3 particulars. of which, | as, 
price and ſiae, may be ſeen. in the 2 \ 
ap. Brooke. Howeyer, notwithſtanding laborious; 
ſtudies,” Facod\ amuſed: himſelf with poetry; ſes the, 
— m— ORRGHEF: 91 
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We have reaſoôn to believe, the origi- 
nal edition came out, ſoon after the le- 
iſlature was pleaſed to command, all 
— — to be in Eugiiſi: the pre- 


cedents therefore of writs, declarations, 
and deeds, whether we conſider them, 


57 ſome of the fir/t attempts of profeſſional, 
ray national WW 1 or me . hav- 
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(3) The ns the ed in which, the 
Judicial records of this country were engroſſed, may be 
added to that diſgraceful æra 4 Geo. II. (the year 
wherein the bill for tranſlating the Latin proceedings 
into Engliſh, or, as the event juſtifies, the turning them 
into nanſenſe) paſſed into a law; nothing, in my moſt 
humble apprehenſion, can well — the abſurdity of 
thoſe who wiſhed to be conſidered rational beings, 
much more ſo, the members of the legiſlaturs, in their 
reaſon, for adopting the legal innovation alluded to, 
viz. that the generality of. mankind, might be able t read. 
the inſtruments, by gry” their lives, their liberties, and 
their properties 200 diſpoſed of ; for I do not believe, 
there is a ſingle individu ual to be found, in that coun- 
try, which is ſo materially affected by the above inno- 
vation, as not to acknowledge, and few, very few in- 
deed, who could not foreſee, (and that too without 
Sent preſcience,) that neither the lawyer, nor the 
man of learning, would THEREAFTER be able'to ex- 

ſuch in ts, to the ignorant and unin- 
formed ; and I NOW defy the world, to deeypher a 
record, prior to the reign of king George the Second, 
though written in Engliſh, becauſe not in common 
characters, as. injoined by the innovating acts theme 
ſelves; the records are not penned now even in legi- 
ble characters, nay in the ſmall ſpace of two years, 
(viz. 6 Geo. Il.) the legiſlature itſelf, found it neceſſa- 


. to retract their injunction of tranſlating aw 


term” and e uſual abbreviations,” whereby modern re 
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ing been continued, without any varia- | 
tion, in correction 'of the ſtyle, ęqually 
ſerve in apology, for our preſuming to 
ſtrike them al out, which we have ven- 
tured to do, in the preſent edition; yet 
not indeed merely for the reaſon aſſigned, 
but likewiſe in that, there „ been 
ſuch an alteration in the law, by legiſla- 
tive injunctions, as well as judicial de- 
terminations, that inſerting them would 
have ſwelled the book, to a very unpro- 
fitable, as well as unreaſonable f | 
above fifty ſeſſions of parliament "as 
been held, ſince the original publication, 
and the following capital authorities, 
(among others) publiſhed, the ſauree, 
whence the principal improvements of 
this W 1H ee 32 An 
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viz. 


. rt 


cords at this hour, ley endes of Wl wg, bat 
French, bad Latin, bad Engliſh, and abbreviations, 
are become more inexplicable, than the ſphynx ; ina 
much, ag no art or knowledge, is equal to the taſk of 
developing them, which, from their uſe, their impor. 
1 and rn were, in ancient times, deem- 

jew ir depoſitory, the treaſury of the 
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We may add, that ſince the . 


ve have been ſpeaking of ſeveral. gen- 
tlemen, celebrated for their profeſſional 


abilities, have diſtinguiſhed themſelves 


in thoſe particular departments of the. 


law, '* conveyancing” and her i plead- 


« ing,”  Filmer and Booth lately, and 


| Fear ne and Hiltiard of the prefent day, 


are names of great bei i in #/ , 
LE 


Mr. Hilliard's j ju ment, in a publithing 


the LW, that (1) bears tie name 
; « of 


1 of Sheppard, 


yet the performance, ſeems to have been wee 
——_— the pen of Mr. Juſtice Doderidge. 


Hill. P 
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% of William "Sheppard s - Touchſtone of 
«* Common Affurances,” cannot be too 
much admired or recommended, in that, 
the late ##ham Rrvett, Eſq. the firſt 
lawyer, (without any — — to 
the time he lived in) in the conveyanc- 
ing line, often declared, Sheppard's Touch 
| tone to be the very N he ever 
ö ans On = ſubject. 57 91 | 
| do en leading, = we announce the 
names of Warren and Wallace of late 
: time, and of Tidd and Thomas Walton of 
| the day; the practiſing attorney and fo- 
licitor, having fuch, aſſiſtances, as thoſe 
above mentioned, at hand, would be un- 


2 pardonable, to riſque the ultimate ſuc- 
© ceſs of his cauſe, or the validity of pur- 
1 I chaſe deeds, on the flimſey, inaccurate; 
- and obſolete: 1 0 ws __ n 
2 whatever. 
d The ct will find in this edition, 
„tee title © Falſe Impriſonment” firſt intro- 
* Wl duced, and title © Ezz&ment” much en- 
wy larged, particularly, as to the ſervice of 
the declaration and mg d. that 
S law upon vacant poſſeſſions, for non-pay- 


ment of rent, under ſtat, 4 Ges. 2. and 
on mortgages, under ſtat. 7 Geo. 2. 


The eſſential title of the law © evidence” 
Warrants of attorney to confeſs judg- \ 
” ment, 


PR EF ACE. 
ment,” „new trials,” '* inſolvent deb- 
tors,” © fines and . recoveries of land,” 
thoſe common aſſurances of the kingdom, 
and indeed, almoſt every other title, is 
conſiderably enlarged and improved, and 
that too, chiefly in extracts from the 
above authorities; in veracity of the 


above aſſertions, we take leave to refer 


the ſceptic reader to our Contents, 
« Statutes explained, &c.” in front of this 
work, and to our * Index” ag the FR 


thereof, | | f 


A new IDE redo Table, 
of all felonies by ſtatute, from the earlieſt 


period, to thoſe of 27 Geo. 3. incluſi ve; 


diſtinguiſhing ſuch as are intitled to, and 
ſuch as are exempted from the benefit of 
clergy; that is to ſay, the crimes, for the 
commiſſion and puniſhment of which, 
the offender does not, or does forfeit his 
life, is inſerted, in p. 467. Ge. 


Tri Vacation, 28 Geo.  : | |; 
as Na 1787, » he | | J. K. 
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0 422 ſt. 1. c. * 467 
2421834 Edv. 3. 11868 

404 38 Edw. 4 | 188 

1215 313159 Edw. 3. 248 

2 * For felonies enacting his 

Edward the Second. ling this reign, ſee our Chron. 
467 logical Tabl 4 of them, in Jo 

134407. 9 

wi Richard the Second. 
358 I Rich. 2. C. 13. 290 
1 2 6. 461 


STATUTES cited | ot explained, 


13 Rich. 2. c. 1 11. P. 71, 403, 
415 
414 


Henry the Fifth#®. 
1 Hen. 5. c. 4. 


dt ——Þ 


* For felonies enacted dur- 
ing this reign, ſee our Chrono- 


14 Rich. 2. c. 11. 


ood T le of 1 p- 


Henry the - Wa *, 


8 Hen. 6. c. 1. 393 
9 Hen. 6. c. 2. 353 
18 Hen. 6. c. 2. 415 
231 Hen. 6. c. 9. 407 


For felonies enacted during 
this reign, ſee our . 
ablesen,! in p. 468. 


© Edward the F dunh. Jt > 
1 Faw. 4- & 88 169 
. 4. e. 9- 427 
| Richard the Third. 
x Rich, 3. c. 3. 468 
75 g. 7» 246, 249 
. 4 £: FE 
. the l 
3 Hen. 9 ET. | 414 
C7. 3501 
4 Hen. 1 e. 13. 416 
208 446 


-#For felonies A N $ 


this reign, ſec our Chronologi- 


cal Table of . in p. 405; | 
469. 


a- 


EY 


* 


Henry the e Eighth ®. 
1 Hen. 8. c. J. Page 414 
14 & 25 Hen, 8. 171 
21 Hen. 8. c. 14. 452 
; S. 4 323 
——ů— * = 
22 Hen. 8. c. 9. 479, n. 
23 Hen. 8, e. 3. 1388 
>. „. 203 
. 8. 306 
hr a5 Hen. 8. c. 13. 268 
| . 20. | . 
| 26 Hen: 8. C. 13. 
27 Hen. 8. c. 10. "237 238, 
0 343 
c. 16. 243 
C. 25. 421 
31 Hen. 8. „ a 
32 Hen. 8. o. 299, 316 
C. I. 277 
c. 2. 250, 318 
5 
r 
| e. 36. 
6. 
. 3 1 
N 33 Hen. f c. 10. 
. 39. 
35 Hen. 8. c. 3. 
37 Hen. 8. c. T- 
| * For felonies enacted 2 
this a Take ſee our Chron 
neee, 
Mary- | WT. 
'r Mar. &. 1. c. 1. 398, 471 
TTT 
| ſeſſ. 2. 6, 6. 440, 471 
© whe 88 
| Philip 


la BD D 


in. 


"Wa VF 9,0 
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STATUTES cited or explained, 
| Philip and Mary“. 31 Eliz.c. 12. P. 171, 225, 
f and M. c. 2 P. 440 39 Eliz. c. 9. abs, 475 


SIG e 

9. 1 134 0. 20. | 

147 148, pe 43 Eliz. C. 4. 

e. 1 | 
2& 3 P. and M. e. a . 285}  * Forfclonies enacted during - 
4 & 5 P. and M. e. 4. 452,472 7 ſee our C 


. 8. 350 


G James the Fir s. 
this reign, ſee our Chronologi⸗ 1 144. b 
cal Table of them, in p. 411. i Jac. 1 — a . 172 


C. 11. 300,350 


Edward the Sixth. | 5 1. 8 11, 14, 176 

1 Edw. 6. c. 12. 401, 45a, e. 8. 4 

FE 471, n. | - ML PTR BY 430 

2 & 3 Edw. 6. c. 17% Jac. 1. e. 4. 34 

2 Edw. 6. c. 132. - 14 6. „ 3 194 

5&6 Edw. 6. 203 an Jae. 1. 0. 12. 14, 440 

e e. 14. 285 ros 430 

c. 16. 90 . 16. 180, 11, 

0. 28. 32714 152 

WW i 7 > eee 

| Elizabeth # {0g C. 24+ / 215 

Fn mx ©. 26. 18a, 46 

& 9. | ® For felonies enaQed during 

8 Eliz. c. 2. this , ſee our C ; 

13 Eliz. e. 5. cal T ee them, in p. 45 

. 3 | . 00 

* 7 

14 Eliz. c. 8. | Charles the Firſt. | (© 42 

18 Eliz. c. 1. 3 Car. 1. c. 4. A aa 

| 2 Charles the Second. ® 

e + | ace N 

2 49 * 430 

29 Eliz. c. 4. 408 e. 45 

0. 5. 192, 258, 290, I6. Car. 2. c. J7. 290 

f 46517 Car. a. c. 7 41545 

5 19 . 


| 
'1 
| 
| 
| 
' 
. 
| 


«* 322 co 


STarh res cited or explained. 


19 Car 2 % 6. 1 32 


19 & 23 Car. 2. c. 10. 324 


23 Car. 2. c. 9. 87 
29 Car. 2. c. 2. 216, 262,276: 
5 277, 278, 285, 317, 323, 


324 

| 29 Car. 2. c. 7. Fe 0 1771 19 

31 Car. 2 . 348] 
For felonies enacted durii 


this reign, ſee our Chronologi- | 
cal Table of them, in p. 424. 


James the Second. 


> les. c. 1J. 216, 276, 285, 
3 317, 3233 324, 409 


William and 2 
eV. & M. c. 8. 


CART a8 
' ſe@&: 2. c. 2. ne, 

3 
2W, & M. ſe& 1 c. 3. 10 
| 136 


__ N 


$84 W. & M. c. 14. 6, 282 
185 W. & M. c. 4. 25, 475 


22821 


c. 16 270 
— abt i „n 105, 
8 d 2:3 164, 475 
rz gi ine: 192 

For felonies enacted gurt 
this reign, ſee our Chronologi- 
cal Table of them, in p. 474» 
475. 


William the Third. 8 
62 Wil. 3 e. 14. 6, 282," 


474 

III . e 3. 440, 443 
7&8 Wil. 3. c. 32. 182 
C. 35. 327 

8&g Wil. 3. c. 26. 440, 476 


i 3.8. * 105, 476 


* 


' 250-0 


Oo 


9 & 10 Wil. 3. c. 41. P. 294 


C. 15. 17 156 

12&13 Wil. 3. e. 3. 400 
For felonies enacted during 
this reign, ſee our Chronologi- 
call Ta of "mee, in p. 475, 
1 An, ſt, 2, C 1). 440, 477 
3 Au. . „ 183 
J3 & 4 An, Gets | 275 
* An c. 9. 19 
; 16. 1,162, 115» 
= 

6 An. Was. £1 > : 305 
c. 7. 4495 477 

| e. 31. nn 8 $2 
7 An. Go BE, 55 5 2. 
c. 285. 275, 475 

8 An, c. 10-7 8, 136, 357 
10 An. c. 14; 52 
12 An. c. 12. 291 
ſel. 1, c. 18. 354 


* For felonies — during 
chlo reign, ſee our Chronologi- 
cal 1 e of them, in p. 476, Ke. 


»- George the Firſt ®._ * 


408, 409 

5 Geo. 1. c. 13. enn 
es. I. e. . 9 
* „% Ns 
"6 296 * * 312 

12 Geo. 1. C. 29. 20,174 
* For felonies ** during 
this reign, lee our Chronologi- 


r * them, in p. 478, &c. 


* 


George 


3 Geo: 1. fl. 2. c. 5 407s 


George the Second ®. 


2 Geo. 2. 0. 23. P. 11, 14, n. 
| 17, 176, 190, n 
c. 28. 10 
3 Geo. 2. c. 25. 183, 184, 185 
4 Geo 2. c. 7. 183, 185 
8 C. 10. | 61 
. 28. 95, 105, n. 
114, 115, 123, 136, 165, 
| 267 
5 Geo. 2. c. 18. 415 


Cc. 19. 421 

. 25. 263 

c. . 21 

c. 30. 289 

6 Geo. 2. c. 37. 185 


7 Geo. 2. c. 20, 116, 119, 270 
8 Geo. 2. c. 16. 460 
9 Geo. 2. c. 18. 482 
10 Geo. 2. c. 19. 290 
c. 28. 290 
11 Geo. 2. c. 19. 95, 193, n 
120, 137, _ 150, 265, 


| 401 
u 845 17 


290 
13 Geo. 2. c. 19. 290 
14 Geo. 2. 1 1 256, 324 
15 & 16 Geo. 2, c. 28, 440 
17 Geo. 2. * 360 


Srarurbs cited or explained. 


25 Gro: . o, 36. 


C. 39. 440 
18 Geo. 2. c. 20. 415 
c. 34. 290 
20 Geo. 2. c. 30. 440 
21 Geo. 2. c. 3. 20, 21, 175 
22 Geo. 2. c. 2. 485, n. 
0. 16. 485, n. 
C. 19. 485, n. 
c. 24. 460 
24 Geo, 2, «i 185, 186,2 
. — 2 
. O 
25 Geo. 2. c. 6. , 283 
. 44 


P. ago 
| C. 37. 1 " 445 
as Geo: 2. 0 4 38 


8 33. 3252775 
27 Geo. 2. e. 16. 3 5 
28 Geo. 2. c. 19. "os 
29 Geo. 2. c. 19. : 
C- 22. 485, n. 
c. 31. 36 
30 Geo. 2. c. 19. 11. 14, n. 
11,176 
C. 24. 290 
C. 32. 435, n. 
C. 35. 485, n. 
Cc. 36, 485, n. 
31 Geo. 3. c. 10. 
C. 18. 385, n. 
C, 22, 485, n, 
a C. 42. » 482. N. 
32 Geo, 2. ” 4 . 485, n. 
19. 220, 221 
2 bon 2 
3 Geo. 2. C. 32. 485, n- 
5 For felonies . — nth 
ce our Chronological 
5 rear ar 
George the Third ®, 
1 Geo. 3. c. 1. 399 
2 Geo. 3. c. 1. 399 
3 Geo. 3, c. 2. 171 
19 Geo, 3. 10. 20 
20 Geo. 3. c, 18. 229 
ns C. 64. 41Q 
21 3. e. 33. 333 
aa Geo. 3, 0, 9 422 
| c. 40. 491 
| | 33. 229 
23 oo. 5 8 2 229 
e 180 
Geo. : e. 50. you ,n.487,n. 
| For felonies duri 
— ſee Gur Chronological 
Table of them, in p. 492, & e 
b. EVERY * 


-- 


1 
— 


* 


— 


* 


23 . 


144% 


7 
798 
F #2 


"MS en dn N. AO 


* 


— v— i ̃ꝗr.. — — gt. —— ] I jw 276ö—òd nn, 
>» — — 


* — * L SS 4 + 
Co , - . 1 


p P 4 — 1 1 1 ® * . — 1 7 o s $6 $ 
| +4 6 4 LAS SIG SIS 8 1 inne 
1 * 
1 |: teat M | CET PET my 
: 1 - — » * * . 
, . , * | 
N mY OSS; PIER, M 2 » 
Af 44 4+ 10 * R. 22 n „ 441 
o a» ; : * 


1 514.1 "_ + ' af; 1 
5 l oy a 1 OY „ 1 * 
18 + 1 N AA 
£4 * - = 
. nun ffs 7: oy un ad 300: do 
3 0.W 15 1 "Y 3 * 
{4 k + p ym 1 — * 


215 f 15 . 


L 3 5 if 
4 27 ere * 23 
428 IIA. E15 . 
. = 
\ 4.4 o £7 . 
n | {3 ESL > IIL 
þ- = * 


= 
" o . a ＋ 
1 4 2981 N * erer = e yg =» 8 * Seite &f © 
* Kii. ww 4 [4593.80 * * CON 44 48> ? 143 


˖ 8 4 a 1 
ern es . 7 0 AGIZHE 


„K hs MA. AKO 10. ann 


ma Lade "of Hg 
land, in a new and inſtructi ve 


eee oo. A 8 
on» r enn #. 4 
— 10 7 * 3 5 V % 4+» 1 5 «} - - . 


2 
— 
Ps 
12 
— 
— 
- 
12 
* . 
* rs * 
— 
C 4 


4 
* 


* * 1 * * 1 W * 
| art a HN nem eit 


= 
* Pl * * 
* * 4 
. 
i 
£5 


. 1 Remedy, Writs, No- 
Arre s, and Bail. 
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a privation t. 
eve dee e 26 
pays whereof th 
may either be 


a ſpecitie delivery. or. reſtoration 

df- the ſubjett· matter in th to. the legal 

dwner ; as when. or perſonal 

re unjuſtly — or n ate here 

t is not a or at an uate re- 
B medy, 


Of Actions and ee 


8 iy, the ſufferer a pt ſatis. 
faction i ain damages as in caſe of wg breach 


of contract, to hic 

injured has ab ired ah i ech plete or chow 
right, the inſtant he receives the injury : 
ſuch right be ngt. fully aſcertained till 4 
are aſſeſſed by the intervention of the law, 
The inſtruments whereby this N is - 
tained | pick N red in the 
da of e Nag ict fr divesuy of 
UITS w pals a; 3 which ao defined by the 


mirror (c. 2. $ 1.) to be THE LAWFUL DE- 
MAND OF ONE'S 3 or as Bracton and 


Fleta expreſs it, 1 Fan ies ae of Aae er, Ju | 


PO” in ſuditio 


* 
In 14 15 111 Boa 


The drver/ity. EE or * pak in- 


ſtruments of juſtice, are from the ſub- 


ject of them diſtinguiſhed into three 
kinds; Actions, 


PRRGQO NAL REAL, us MIX SD. 8 

PRE 2 AL 7 on ve fuck wh . a man 
claims a debt, or 0! du 
1 lieu thereof; t 2 
5 
ne to n 

0 r are fald to be found 
ol _— on * 0 iS | 
natufe 'are'd ons upon deht or 
miſes: of the! all ain vi 
nulices, | Petar ee | 


v 0 F 15 8 - 345 3751 
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Of -Ations and Remedies. 


Rx AL aftions, es 2s they aue called in the 
mirror, c. 2, 8 6. 2 
cern real operty 0 are ſu 

Ware. . — demandant, claims 


tile. 10 bare anf kack or tenements; rene, 


y Ro or other h in fee- 
þ ſimple, fee-tail, or for term of life. By cheſe 
)- actions formerly all diſputbs concerning real 


eſtates were decided ; are no pretty 
generally laid aſide in — on account of 
the great nicety Tequired in their management, 
and the inconvenient length of their procels : 


a much more 


Ray by + oy are ſalts 
nature of the other two, ho proj 
Nan ** and a 


e 
A, hath cömmitte ore of fo Rat riot 


only the land waſted; which would make it 
merely a real: Aion; but alſo. ra EIA ba- 
„ the Ratute of Ciouceſ- 
. 18 „ PEBBONAL: BE- 
COMPENOE ; ſo, both, beisg Joined $6- 
gether, denominate it 2 mixed action. 

Under theſe three heads may tvery 4 00 41 


or- Wl remedy by. ſuit or action in the courts.of com- 
ro. mon law _be.compriſed. Byt in order effec 
ſes, a 0 apply remedy it is feſt .pecoſſary #9 
the aſcertain the My eganft tel eg 
F 51ers». wh baad 157 4 1150 It; 
AL | +. All 


All civil injuries are of two kinds; the 
one 4without oke or violence, as ſlander 
or breach of contract; the other coupled 
auth force and violence, as batteries, or 
falſe: impriſonment; ( Finch L. 184.) which 
latter ſpecies ſavour ſomething of the cri- 
minab kind, being always attended with 
ſome violation of the peace; for which in 
ſtrictneſs of law a fine ought to be paid to 
the king, as well as private ſatisfaction to the 
party injured. Finch L. 198. Jent. Cent. 


Sig 55110 dreanst 3m iiovacontt gilt br: 
"If This diſtinction of private wrongs, into in- 
— | | = 
juries with and zvithout force, runs thro? all the 
variety of which we ſhall now proceed to treat 
in the ſubſequent part of this book under | 


iq int 518 ois at 


: ©. Of Debt. oF, 1 . Of Slander. © 5 - 
ſe. 80 Of Affaultand Battery, 


8 Of Detinue. J | 11, Of = 
- 343. #5 A 1 111 
5. Of Trover. . 12. Of Waſte, e. 
414 „ 4 4 9 FTE 4 : , EI AIFLELRDLATZ # XY 
J Dion fiaidw aw bel 38 


Action of Debt is a fuit by law where 


a man oweth another a certain ſum of money, 
by obligation, or bargain for à thing ſold, or 


by contract, r. and the debtor will not pay the 
debt at the day agreed; then the creditor ſhal 


| have this action againſt him for the fame. - 


II money be due upon any ſpecialty, action 
of debt only lieth; other ation may be 
brought for it: and where a man contracts to 
pay money for things which he an ang and 
the ſeller takes bond for the money, the con 


ab. tral 


ed r Nat. Br. 7268. Hons | nie 
or The uſual action of debt, which tb 


ch divers partioulay 1 _ in _e theſe 


42. 


11 


1. For m due on Hinds or bil. Tre 
2. For rent due from tenant. 
3. For goods or money delivered. i 
4. On an attorney $ bill of 9 

5. For permitting a priſoner to . 
6. Upon arbitrament, or a judgment. 

7. On an act of parliament,” n « 


I. In a bond where fevdealars-dowid ſeveral. 
ly, the obligee may have action of debt againſt 
all the obligors 1 Fades or all of them apart, 


and have Teveral judgments and executions; 


TJ though he ſhall have tion but once: but 
when the bond is joint, and not ſeveral, all the 
obligors maſt be ſued that are bound; and one 
is not obliged to anſwer without the-'reſt. 
5 Burr, Rep. 2613, Alſo if a bond is made to 
three to pay money to one of them, they muſt 
all join in the action, for they are e ers, 
obli r Who 19, 310. Telu. 177. 5 
there be ſeveral days mentioned for pay- 
ment def money on a bond, tlie obligation is not 
forfeited, nor can be ſued, until all the days are 
paſt : yet in ſome caſes,” the obligee inay bri 
action of debt for the money due by the 
preſently, though it be not forfeited; and by 
ſpecial | 7 thi eonllitian; an oblig ee may 
be able to ſue the penalty on the firſt Refill. 
7 man is bound to pay 204. in manner fol- 
lowing, that is to ſay, u day, and 
23 __ rol. 


3 
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V Aulbuns and Remedies. 


zoli at another 5 debt will not lie till after the 
laſt day, becauſe it is an intire duty: but if one 
binds Himnlelf to pay 10% on one day, and 
10¹. the firſt day action of 
debt + for 101, it being à ſeveral duty. Co. 
_ 7 2 Danv. Abr. 501. 
f debt heme upon a bond againſ 
/an _—_ — the debt of his anceſtor, it is not 
good for the heir to ſay, that the executors have 
aflets in their hands; for the obligee may ſue 
either heir or executor j. if an heir hath aſſets, 
and the executor alſo, it is at the obligee's elec: 
tion, to have action of debt againſt the one or 
the other; but he ſhall not charge them doubly, 
Debt lies againſt the heir of an obligor, who has 
lands by deſcent, if the executors have not ſuffi, 
114 and if an heir has made over lands fallen 
way tony execution ſhall be had againſt 
ol 8 . 2 
0 e the rougnt. _ Dy, 
. Plowd." 433, Ander. 7. Sto. 3 & 4 
7; M. 4. 14. erpetuated b . 3 
6. 14. 
Aden of debt 1e on a recognizance 3 ſo 
upon a ſtatute metchant, being in the nature of 
a bond or obligation : but it is otherwiſe in caſe 
of a ſtatute ſtaple. A man owes another a ſum 
of money, and hath his note under hand, with- 
out ſeal, an action of debt on a mutuatus lies; 
bo the defendant may wage his law: in action 
of the caſe brought upon promiſe - 
the defendant. . * law. 93. 
2 Danv. Abr. 49. 

If debt is —— ht on a angle bill, the de- 
fendant may * payment, before the action 
brought, in bar: and pending an action on 
bond, Cc. —— may maln 


md + « A wy A Mm 4,9 
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* 


coſts in equity relating boi 
been referred to, — dy che maſter. Rule 


— to ſtay the proceedings. on payment of 
intereſt and 


principal, colts, and of the coſts in 
the Exchequer. M.. 8. Caſ. Eaft. 8 Daun . 

An executor 2 
gainſt the teſtator upon bond : and after affitm- 
ance moved on ſtat, 4 Ann, c, 16. ſect. 13010 
pay principal, intereſt and coſts, it was inſiſt- 
ed, that as he came for 2:fayaur-to'fave. the 

„it was but equitable he ſhould pay the 
coſts in error which he had put the plaintiff 
to; for if plaintiff had taken execution, equi⸗- 
ty would never puniſh him for taking thoſe ex- 
pences out of the penalty. 

On the other fide were cited Boynbum v. Mat- 
thews, 2 Str. 8 1. where an executor diſconti. 
nued without coſts. 2 Kel. 70. pl. 28, 8. P. 
2 Barnard. K. B. 28 C. S. P. and g;idney v. 
Newinſon. Upon the authority of -which caſe, 


the court determined, that as by law che execu+ 
tor was not to pay coſts upon a writ of error, a 
court of law could not direct them to be taxed, 

n rs 2 Str. 1072. 
caſe: of Sidney v. Newinſon, Was, That 
nn brought an action of debt 1. — 
| n 


Of Action ph 171 2 , = Hes.) 


bond aga endant as: adminiſtrator, and fi- 
led a hill in equity to diſcover aſſets; and had 
inſtituted a ſuit in the ſpirituali court, to oblige 
her to give in an inventory, After Judgment 
for the plaintiff in the action, à writ of error 
was brought in K. B. and the judgment reverſ- 
ed. Then plaintiff brought a new action in 
N. ;. and defendant moved to ſtay proceedings 
upon ſtat. 4 Ann. c. 16. ſect. 13. on paying 


principal, intereſt, and coſts; and now upon 


motion for the court's direction to the maſter 
in taxing the coſts, it was inſiſted for plaintiff, 
that defendant ought to pay the whole coſts of 
the firſt ſuit, proceedings in Chancery, and ſpi- 
ritual court. toning 9 R e . 
The court faid, that they had nothing to do 

to order coſts for proceedings in another court, 
which has power to award coſts if the party is 
intitled to them; and as to the judgment, that 
is reverſed, there is no reaſon for defendant to 
pay for plaintiff's error and miſtake. The court 
was of opinion, the proceedings in this court 
muſt be ſtayed on payment of the coſts of this 
ſuit. Str. 9. nar pur ini i ct 01 
2. An action of debt lies for rent in arrear, 
upon a leaſe for life or years; at common law 
it lay not on leaſes for life, but now by ſtatute 
it may be had. 8 Ann. c. 14. If tenant in fee. 
ſimple, or fee - tail die, his executor may have 
action of debt by the ſtat, 32 H. 8. c. 37. for 
arrears of rent incurred in the life-time of ſuch 
tenants, or he may diſtrain for the ſame ; but 
beforè this act the executor had no remedy, 
Cro. Car. 477. n 7 
The remedy by the common law for rent 

on a leaſe for life was afliſe, if the plaintiff had 
ſeiſin, or by diſtreſs; and if tenant * 


rng 


r amS tec was eee as 
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Of Action: and Remedies, 


his executors might bring action of debt for 
the rent in arrear: but a new remedy is given 
by the above ſtatute, and that is to diſtrain, 
3 Rep. 65. 3 Salk. 3. 

If a rent or leaſe for years of land is reſerved 
and made payable at four quarter- days, the leſſor 
may have action of debt after the firſt day of 
failure; for every quarter's rent is a ſeveral debt, 
and diſtinct actions may be brought for each 
quarter, 5 Rep. 8 1. 2 Vent. 129, | An aſſignee 
of rent upon a leaſe for years, ſhall have debt 
for it: and action of debt will lie againſt a 
leſſee, for rent due after the aſſignment of the 
leaſe; for the perſonal privity of contract con; 
tinues though the privity of eſtate is gone; 
but it is otherwiſe, if a landlord once accepts 
the rent of the ee, knowing of the aſſign-· 
ment. Lev. 22. 3 Rep. 22, 1 W 0 125 

When the leaſe is ended, the duty in reſpect 
of the rent remains, and debt lieth by reaſon of 
privity of contract between leſſor and leſſee, 
Gro. Fac. a + en e heave 
Rent cannat be ſued for, in court of con, 
ſcience in Landon; nor in court of requeſts of 
Tower Hamlets, Dougl. Rep. 245. 

If landlord give notice to his tenant to quit 
at the expiration of the leaſe, and tenant hold 
over, landlord ' js intitled to double rent, 
Durnf. and Eaft, Rep. 153, 54+ * 

3. Action of debt lieth upon a parol contract 


by word only, and ſo doth action on the caſe; 


and in ſome caſes,' debt will he, although there 
be no contract betwixt the party that brings the 
action, and him againſt whom brought; for 
there may be a duty created by law. But action 
of debt lieth not againſt executors, upon a ſim · 
ple contract made by the teſtator ; though i 
lies for the arrearages of an account again 

| executors, 


. „ —˙ 2 


executors, of receipts by che teſtator. 
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2 
Saund. 343. 9 Rep. 87. Bil. Hye 403. 2 Danv, 

br. 49 | 

oF ds or money are ede to a third 
perſon for my uſe, I may have action of debt, 
or account for them. And where money is de- 
livered to a perſon to be re-delivered again, 
the property is altered, and debt lies: but where 
a horſe, or any goods are thus delivered, there 
action of detinue heth. Action of debt lies 
againſt the huſband, for goods which were de- 
ivered or ſold to the wife, if they come to the 
huſband's uſe : and if one delivers meat, drink 
or clothes to an infant and he promiſes to pay 


for them, action of debt or on the caſe will lie 


againſt the infant; but what is delivered, muſt 
be averred to be for the neceflary uſe of the in- 
fant. 2 Danv. Abr, 404. Nel if. Abr. 603. 3. 1 
Lil. Abr. 400, go1- © 

A man agrees with a taylor to make ws 
fait of clothes, for a gen d ache Per: 
may bring a general action 
for the money, but if the price is not ne 
on, action f the caſe only lies, or ſpecial ac- 
tion of debt on the ſpecial (xy por Woed's 
Int. 9th edit. 563. 

4. An attorney ſhall have aRtion of debt 
againſt his client, for money which he has paid 
to any perſan for ſuch client; for coſts of ſuit, 
or to his counſel,” &c. And an action of debt, 
or caſe, lies for an attorney for his fees againſt 
him that retained him in his eauſe : but attor- 
nies are not to demand more than their juſt fees; 
nor to be allowed any extraordinary fees to coun- 
ſel, without tickets ſigned by them, c. And 
it is ſaid to be 12 plea to an ation brought 
by an attorney his _ that a FR 


P 
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did not give the defendant any bill of charges, 
according to N 5 LI. 2 V 142: Stat, 

ace c. . ym. 245. 2 Geo. 2. c. 2 
e by o Geo. 2. c. 19, fe 75- 3% 


| Moſe Str. 633. Pract. Rep. CP, 
79676 Re eg, Pro. . a. Bac. Abr. 


13 O. 
"if a client; when his buſineſs in court is dt. 7 
patched, refuſeth to pay the officer his court 
fees; the court on motion will grant an at- 
tachment againſt him, on which he | ſhall be 
committed until the fees are paid. Lil. Abr. 
598. See Attornies and Solicitors, | 

But officers wk of extortion ſhall render 
treble” value: 4 action may be brought 
againſt attornies for extortion, and the party 
grieved ſhall have web e and coſts, 
3 Ed. c. 26, 27, 30. 

5. Action of debt lies againſt a er per. 
mitting a priſoner committed in ution to 
eſcape, for thereupon the law makes the gaoler 
debtor ; and where the party is not in execu- 
tion, there action on the caſe lieth for —_ 
1 the eſcape, © Saund. 218. 

If a priſoner eſcapes who was in execution, his 
creditop , may retake him by capias ad ſatisfaci- 
endum ; or bring action of debt on the judgment, 
or a ſcire facias againſt him, c. for he hath ſtill 
an intereſt in the body, as a pledge for the debt. 
If the priſoner makes a tortious elcape, the per- 
ſon at whoſe: ſuit he was taken in execution, 
may have an alias cap. to take him again; or 
action of the caſe againſt the ſheriff : but if the 
ſheriff voluntarily permit the eſcape, debt may 
be. brought the ſheriff. n 269. 


8 536. t U * 


* 
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In debt for eſcape againſt ſheriff, indorſe. 
ment of non 90 invent. upon ca. ſa. inſufficient 
evidence of it's having been de ivered to him. 
Coup, Rep. 63. 

Debt lies againſt ſherif ar eſcape, if de. 
fendant taken in execution is ſeen-at large for 
any ſhort time, even before return of the writ, 
Bl, Rep. 11.1048. 

Action lies againſt meke for eſcape, up- 
on meſne_ proceſs, tho priſoner return to 
_ ſame day he is proceeded againſt, 


If. Rep. 11. 294. 
elcape upon meſne proceſs, out of 


borough court, brought into 
ball thereof, defendant in B. K. elf not 
take adyantage of proceſs below. Wil/. Rep. 


1. 

Debt lieth againſt A ſherif, for money levied 
in execution: and if a defendant in /execu- 
tion is reſcued, the ſheriff is liable for the 
whole debt, and is to have his remedy +gainſt 
the reſcuer, Dy, 2414. 

6. A perſon may have action of debt upon 
an arbitrament ; but not. for debt referred to 
arbitration, which muſt be action on the caſe : 
and debt will lie for breach of a by-law, or 
for amercement in a court-leet, fc, Action of 
debt ſhall be brought for money adjudged to 
be paid by arbitrators, declaring on the award; 
and alſo upon the bond for not performing It, 
New. Nat. Br. 267. Brownt. $ 57 Lil. Atr 
400. | 

Debt lies for money A upon A judgy 
ment, Tf. And if a man recovers debt or da- 
mages in London, on action brought there by 
the cuſtom of the city, which lies not at com- 
mon law; when it is become a debt by the 

| judgment, 
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judgment, action of debt lies upon this judg- 


ment in the courts at Węſeminſter. Nat. Br. 
268. 2 Danv. Abr. 499. In actions of debt on 
bonds, a rule may be Aide wy proceedings 
on payment of p and colts ; 
but not in ations 7 4 5 wr —_ rde, ; 
yet the defendant may plead a tender; and 
core priſt. G Mod: 60. 

Action of debt upon judgment will not lie, 


after defendant. has been taken in execution, 
on ca. ſa. and * by plaintiff's con- 


ſent. 4 Bur. Rep. 2483. | 


Action of debt on judgment not ms 


1 Black, Rep, 507. Say. Rep. 44. 16+. Wil 
Rep. 1. 120. generally opprellive. . Bur. 0 
111. 1549— 

B. has judgment of non pros," againſt A. and 
brings debt on that judgment, and ſigns judg- 
ment by default, then brings a ſecond action 


of debt, on ſuch ſecond judgment, and there- 


in alſo ſigns judgment by default; execution 
ſtayed on third judgment, on 4's. bringin 
into n. debt and coſts recovered. on ſec Deg 
ent. Bl. Reh. 1. 788. 
original debt be under ten pounds, the 
addition of coſts will not entitle plaintiff in 
action of debt on judgment to hold defendant 
to bail. Bur. Rep. 111. 1399. 
Special bail not required in es jud 
ment, though above 10. damages. wy 


Rep. 1. 120. 


Simple contract debt is not extinguiſhed by 


22 allowed in a ſettled — or Say. 


O. 


Aden of debt will not lie on an o A ; 


ment, after ca. ſa. and diſcharge by p 
conſent. - Bur. Rep. 1v. 2483. R FOR 
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Debt will lie on a foreign judgment. Doug! 
Rep. 1. Oe. 


Debt will lie whereſoever, indub. af. will. 

7 Action of gebt i is beter etodndad on 
an act of parliament; as for a parſon againſt a 
pariſhionef for not ſetting out tithes, wherein 
the plaintiff ſhall r ver the treble value, by 
the ſtatute 2 Ed. 6.7, 13. Againſt a hundred 
for a robbery committed on the highway in the 
day-time of any day, except Sunday, when the 
hundred ſhall ee it, if the robbers are 0 
taken in 40 days, Oc. 27 Eliz. c. 1 3 
Com. Rep. 345. Stra. 406; © Againſt a OT 
1 arreſting, or cauſing one to be arreſted in 
another man's name, without his conſt; upon 
the ſtatute 8 Eliz. c. 2. And if an « attorney 
ſuffer another to follow any uit in his "name, 


he ſhall forfeit 4 20/. and the 
hall I dave by 3 Jac. 2 55 ee 
matey other caſes debt l. 
Where an action is brought in ee 
f a right liquidated by means of a ſtatute,” the 
„ atute is the = It of che addon, 
Comp. RO of. | e 


1105 


* An attorney who eg e ee n 
28 is mnt what he does in bis name, 1a Mad. 


WY 


| By g Seo. 
6s, 2 43 — hes 4s. 82 e 
acting. 
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Debt. 


25 bogen upon e of debt in 


. A wth; Ss ad dels. | 


2. By bail and appearance. 


F*3 


1. Ant is the king's precept, command 
ning to be done touching a ſujt or action. 
And of writs there are divers. kinds, in = 
reſpects; 3 fome are real, concerning the 
fion of lands, Get viſe 3 or o Fog 
touching the p Some are pe rſonal, 
rng to . and 259 inju- 
ries? and ſome are mixed, for ads 
the things and damages. 2 Hf. 39. 

The writs in ci actions are either ori 
or judicial ; Original writs are iffüed out of 4 te 
court of dener ee for the ſummonin ages ON 
dant to appear, and judicial writs flue oat 


( , RR ud Sang 


Ml the ſuit is hegt tq carty on the cauſe : "thee 0- 
*. riginal bears + itt the name of the king; dut 
judicial ritt bear date in the name of the: chief 


jutes; and a Writ without a teſte is not good, 
for the time may be material when it was taken 


>= RL 


out; and if it be out of the common law courts, | 


it muſt bear date foine day in term (not being 
Sunday,) but in chancery writs may be iſſued in 

the vacation as welt as term · time, as that court 

is always open: alſo there are to be fifteen 

| days cen the teſte and return of writs, 
"he | where 


The manner 2 Proceeding in allt C 


Tg to trial i in the courts at N 


3. By r pleadings, Ge. A, 


the court where wy original is returned, 4 


/ Actions and Reniedies. 


where the ſuit is by original; but by ſtatute, 
delays in actions by reaſon of fifteen days bes 
tween the teſte and return in perſonal aQtions 
and ejectments are remedied. F. N. B. 51, 
147. 2 Inſt. 40. 13 Car. 2 c. 3. 7 


* 


5 "oy original writ defective in form, is abate- 
able; 


but it is allowed to be good by pleadings, 
Oc. and though an original may not be amend- 
ed, yet a new writ may be taken out, where it 
is not amendable ; writs judicial, if erroneous, 
may be amended ;' and writs may be renewed 
every term, until 4 defendant is arreſted, but 
not after four terms in B. R. when a new writ 
muſt be iſſued, and the plaintiff may not re- 
new the old one. And all writs are to be re- 


turned and filed in due time, in the court where | 


returnable; for the filing them is the warranty 
for the proceeding» 2 Lil. Abr. 716, 717. 
The king's writs cannot be denied to the ſub. 
jet; and after the action is fixed on, for a 
wrong done, or a right detained, as in debt, on 
the caſe, £5. ſuch a writ muſt be taken out as 
is ſuitable to the action, being grounded upon 
it: and if in the writ ſeveral perſons are includ- 
ed, (for four defendants may be put in one wit) 
there muſt be ſeyeral warrants K 
o execute the ſame. Wood's In. n 
Attachment lies againſt weit, for not 
executing writs; or for doing it oppreſſively by 
force, or not doing it effectually, . any 
corrupt practice. The ſheriff's bailiffs cannot 
execute à wit directed to the ſheriff, without 
his warrant: and ſheriffs are not to t war⸗ 
rants for arreſts, before the receipt of the writ; 
if they do, they ſhall forfeit 1ol. and damages. 
43 Elia. c. 6. N 31 1 | * No 
; N 5 Ly Gere 


0 


rom the ſheriff 
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No high ſheriff, under-ſheriff, their deputies 
or agents, ſhall make out any warrant before 
they have in their cuſtody the writs upon which 
fach warrants ought to iſſue, on. forfeiture of 
10l. Stat. 6 Geo. c. 21. / . nn 

Every warrant to be made out upon any 
writ of K. B. C. P. or Exchequer, before judg- 
ment, to arreſt any perſon, have the ſame 
day and year ſet down thereon as ſhall be ſet 
down on the writ itſelf, under forfeiture of 


xol. to be paid by the perſon who ſhall fill up 
or deliver out ſuch warrant. _ Id. ſ. 54. See 


Stat. 9 W. 3. c. 15. how penalties to be reco- 

vered and divided. | 1 | 
Every warrant upon proceſs for arreſting ſhall, 
before execution, be ſubſcribed or endorſed 
with the name of the attorney, clerk in court, 
or ſolicitor, by whom ſuch proceſs ſhall be ſued 
forth ; and where ſuch attorney ſhall not be the 
perſon immediately employed, then alſo with 
the name of the attorney ſo immediately em- 
ployed. Stat. 2 Geo. 2. c. 23. .. 22. perpetu- 
ated by 30 Geo. 2. c. 19. . 75. 2 
Not ſubſcribing or indorſing the name of the 
attorney, Wc. on any warrant made upon any 
writ or proceſs, ſhall not vitiate the ſame, but 
ſuch writ, and all proceedings thereon, ſhall be 
valid and effectual, provided the writ whereon 
ſuch warrant be made out be regularly ſubſcribed 
or endorſed; and every ſheriff, or other officer, 
who ſhall make out any warrant upon any writ, 
c. and ſhall not ſubſcribe or indorſe the name 
of the attorney, .&c. who ſued out the ſame, 
ſhall forfeit 51. to be aſſeſſed by the court out 
of which duch writ, Qc. ſhall iſſue; one moiety 
to be paid to his majeſty, and the other moiety 
to the perſon grieved. Stat. 12 Geo. 2. c. 13. 
. 4. See 2 Barnard. K. 4 198, 407. Ld. Raym. 
: | 586. 


2 
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586. Sir W. Janet 346. pl. 5. Cro. Car. 352 · 
pl. 6. Hawk. Pl. C. chap. 31. ſed. 37. p. 86. 
Str. 156. H. H. P. C. mw Barnes Nates 
C. P. 303. Pract. Reg. C. P. 441, 442. 2 
Barnes 827. . | \ 1 
If a bailiff be kept off from making an ar- 
reſt, he ſhall have an action of aſſault: and where 
any bailiff touches a man, which is an arreſt, 
and he makes his eſcape, it is areſcous, and at- 
tachment may be had againſt him. If a bailiff 
tays hold of one by the hand, whom he had a 
warrant to arreſt, as he holds it out at the win- 
dow; this is fach a taking of him, that the bai- 
liff may juſtify the breaking open the houſe to 
carry him away: but doors may not be broke 
open to make an arreſt in civil caſes, unleſs it 
be in purſuit of one arreſted. Ventr. 306. 5 
Rep. 91. Salk. 79. Foft. Cr. Law 319, 320. 
An arreſt in the night, as well as the day 
is lawful. 9 Rep. 66. Cro. Fac. 280. pl. 10. 
486. 3 Salk. 46. Jenk. Cent. 291. 30. 
H. P. C. 45. 5 Co. 92. 6. Ow. 63. t no 
writ, proceſs, Fc. (except in criminal caſes) I 
hall be ferved on a Sunday; on pain that the 
eee, Ae eee eee 
e party grieved, and anſwer as if the 
ſame had done without writ; and action 


of falſe impriſonment lies for arreſt on 
and the arreſt is void. Stat. 29 Car. 2. c. 7. 
12 Mod. 348. T. Raym. 250. Wat}. Clerg. law, | 
chap. 34. . 344, 345: Gibf. Cod. tit. 10. f. 
238. 12 Mod. 607. 6 Mod. 96. Haw. P. C. 
86. chap. 31. ſect. 58. H. H. P. C. 457. note OW 
Cro. Fac. 602. pl. 6. Salk. 78. pl. 1. $5 Mod. 
95. Barnes's Notes C. P. 228. Stat. 5 An. 
. 9. fo 3. 1 An. ft. 2. c. 6. 2 Call. 626. pl. 7 
3 Salk. 149. pl. 1. 2 Ld. Raym. 1028. A per- 
ſon may be retaken'on a Sunday, where * 
| | e 
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the day before, or upon an eſcape warrant, 
when one goes at large out of the 3 of. the 


231. 5 An. e. 9. Forte/e. Rep. 9 

If cre thete are ſeveral perſons of thine 
name, à bailiff arreſts a wrong perſon, he is Ma- 
ble to action of falſe impriſonment: and if he 
arreſts à man without en de d be be 
wards receives one from or if — 
arreſts one after the return of tlie writbe pa 
and where a bailiff demands more than his A 


upon; or if a man be any wa unla de- 
tained ; in 'all theſe caſes it will be falſe impri- 
ſonment ; and large damages are recoverable in 
Wtheſe actions. Dy. 244. Co. Lit. 124. Dall. 
hap. 2. P. 111. 
No bailiff ſhall carry pero erſte to 
avern, alehouſe, Wc. ary 1 ut his conſent; ſo 
as to charge him with any beer, ale, wine, Ye 
dut what he ſhall freely 2all for; nor ſhall 
him to priſon within 24 hours; nor demand 
greater ſum than the law allows, for the 
or waiting till bail is given, c. or receive a 
greater ſum for lodging or a Za diet than is 
7 pllowel by Jultices of Peace, 
c. 2 


perior court, or under 408. in an inferior court, 
the defendant ſhall not be arreſted, but be per- 

ſonally ſerved with a copy of the 'procels, and 
not appearing at the __ the plaintiff may 
enter an ö N for him, and proceed, c. 
No perfon ſhall be held to ſpecial bail on fuch 


writs ; CO IE EIN 
action, when it is rol. Oc. or upwatds, — 
ſum indorſed on the writ, for which 
all fall be e where . man arſe: 
2 


King's Bench or Fleet prifoti,” We." 6 "Mod. 


fees when offered, and detains a perſon there - 


32 Geo. & 
If a debt de under 10l. 6 vie oat c ths 


1 Mod, 


Of Aftims, and keller | 
855 10 Ce . 59 nete de a Geo. 2. 


4. 1 2211 20 Tn UG 99 $0 16 
\ The above ſtatutes, of . 12 Geo. 1. 85 29, and 
5 Geo. 2. c. 27. as far as they relate to arreſts 
in, inferior courts, are repealed by Stat. 19 
Goo. 315 70, for thereb y no perſon can Donn 
reſted in any court — 6d 10. 
Affidavit to hold to bail, in explanation of a 
poſitive affidavit, that above the ſum of 10l. is 
ply due to the ea, not permitted to 
Sp Mo „ ale d * 335. 
P, Dau 
Fi tha that defendant | is, e to 
plaintiff in 100. n penalt of bond; or 
upon breach of Art is fficient t to hold 
to ſpecial bail. 0 . 
Several 8 in different actions cannot 
be held to e, W Dougl. 
Rep. 217, 218. | 
Same defendant cannot. de held to bail on 
different cauſes of action, on one and the ſame 
affidavit. Dougl. Rep. 218. n. 
Affidavit that defendant is 7 to nay 


tiff in ſo much money upon 25 — ſuf- 
5 to be held to bail. Re Rep. "0h 


® 1 Auth Aut E. is indebivd to, Wi, 
affidavit of debt, though the:word oath omitted, 
which note. La Kop. 8 
Affidavit to fol to. alk muſt be pole 
2 Burr. Rep. 6 8 1032 ys 1447, 168), 
Mr eyes 2 Bl. K 40, 850. 
1 Wil 231, 279, 
| Aidan 4 AS (2794.3 75 1 to Plan 
tiff in 10 = 2 goods which — con- 
verted to his own = ſufficient to 5 15 cuſtom- 
houſe * to bail, in trover. x We Rep 


13855 reren oa 
- N 1 wearing 
* - 6h 
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Swearing to 
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Do donit þ hold to bull having one 
andy; and debt and joinvd, irre 

72 Rep. 2690, 2691: N N 3 

— the cauſe: of auction is under under 101. in 
any ſuperior court or 0. in-Inferior,\'the'pro- 


ſhall be in Eng, and dhe Ucfendant ſerved 
with a copy of it, and alſo notiee thereon to ap 


pear at the vetuihny 9%; Ant thefee of 
Db notice, 
ſhall be no more than gs. out of 3 
and 18. 5 8 5 dez. 
perpetuat 21 2. c. 

If writ — * e e bear 
date firſt day thereof if f. vation, alt" 
W 4 Burr. Rp. 964. 

r | latitat at eight ' o'clock in the 

of that day, whereon it is return- 
ables wake the declaration be left in the 
office, in the courſe of the ſame day, is good. 
Durnf. and 128 Ne — 2 De. 2. 


Latitat,''e — Nuns of 
Umitarions; or 10 — tender, ' or where it 
pln of in evidence to — a ents 
of . — dei but "as 2 


(4 2 Uma ol fi 5 


it forth; — in 
the above mentioned is immaterial. 


Cowp.. Rep. $5.if- really proſecuted after. 
2 Bur. Rep. 967, _ it may befuet out be- 
fore. Doug. Rep. 6 


"ca Fiction 


the as 


21 


| and teſted laſt; day of term. cannot be contra» 
_ dicted, fo-as-to-ipvalidate 


5 


M Acbunt and Remediee, 
i FiQtion,of writ being taken out in vacation, 


wit. Ceup. — 178. 
If party;be 


gounty, iproceedings will be taſide 
— Howes Reps 384. N ms 


E. 502 ep, A 


* 4 4 8 + & » 
* 1192 9 TAK 
* * 89 


Le common pleas. Dougl. Rep. Givi 
22 b. declaration in C. . ſtate original 
10 be — _ 2 
33 _Dovgs. 2s #prl: - rf ein 
* Writ of. * mas dite Wales. Dov A* 


8 * 1 
1 eee proceſs 
— te Rep. 2533 76 1 
plaintiffs attorney, not der 
—— writ of latitat vitiates notice. __ 


Th 


Rep. 38. 11 891 427 oy fy 181 1 a 
05 Lalitat good — NR et penal ae. 
uon. 2 Burr. Rep. 96 3114 1) SQ1' 6 Ms he 


":"Giighaal — if dated defore eau 
of action. a Burr. Rep. g . 4 
Latitat to: ſave bar of ſtatute. of. limitations o 
aQtion,: muſt be taken out with intent to declate 


io that action, and muſt be continued 10h 


filing of the ball. 2 Burr. k70 10 
What ſpecies of writs 5 — to the ai 
ferent dominions of the king, or of the crawn. 
E 855, 8558. 

Time of ſuing out /atitat, may be . 
the tote of the writ. 1. Bl. Rep. 217. 

Bi. Bp, writ, nnd nn. m 
1 i. 217. 
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out laſt day of precedin germ. Rep. 683. 
If judgment be in —— camntage 
into —— without a renz fund 


out, or awarded on the roll. a 


A whole term intervening between teſte ws 
return of r ſame me dad 2 oo 


only 
need be ſhewn, without comtnuances- _—_— 
M. #0F6 n 


No notice to appear 2 

proceſs ſerved, where pF qr. under 10k W. 
as,, 

Service of proceſs regular, where doubyful 
| whether place wherein it e was i 
London or Middle 792. 
. Midduſer, 1 Wi t's name to 
ice at An thereof, bad. 4 Tg ps 
104. 

Irregulari procols- cannot be taken ad- 


Proceſs againſt is always return- 
R "Wil. Rep „111, * 

Declaration in qui tam, . upon 
ſpond. in own name only, well enoug 
Rep. 111. 141. 


of a cap. ad reſpond. Wilſ. Rep. 111, 484. 
— if teſted dut of wenn. 4 Burr. 
2398. 

a in execution. of meſae proceſs, may 

9 

s firlk gained peaceable entrance at the 


outer 


JJ ̃ͥ ⁵ß 


Latitat may be alled to be ſued/out of 
term time, hh uſu to be ſued © 


vantage of, ah returned, Wilſ. Rep. 111. 58. 


Fifteen days to 9 | 


23 
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— * of the houle. Coup. Nep. 1 Lr 


"Arreſt Tmuſt be vy authority of baikff, but he 
need not perſonally arreſt, nor be in fight, nor 
within any preciſe Aſtanee, but muſt be actual. 
ly employed 8 — 7 bulineſs.” "Trop. "Rep, 


2 oiivitegia - Rem 
1,1 in all 88 except treaſon, felony, and 
breach of the peace. Wilſ. Rep. Tt. 159. * 

Written agreement to put in bail for perſon 
afreſted on meſne proceſs, at return of writ,” or 
ſurrender body, or pay debt and coſts, made 
by third per on, with ſheriff% bailiff, in con- 
ſideration of diſcharging party arreſted, is vor 

21 Bail is ſecurity for the appearance of the 
defendant, at a day and place certain, to anſwer 
the plaintiff's ſuit; And in all eaſes where 
proceſs iſſues forth of K. B. to take the defend- 
ant's body, if an appearance only, and not 
ſpecial bail is required, chere the defendant may 

in court in his proper perſon, and file 
common bail. Lil. Abr. 8 5. 
Wife may appear without her huſband, 
1 Will.” Rep. 264. 

Party may «cot defore return of 1 
1 Wilf. Rep. 39. 

Tze difference of a appearing in perſon and 
attorney. 1 Wilſ. Rep. 43. 

There is both common — fpecitl bail: Con 
mon bail is in actions of ſmall concernment; 
being called common, becauſe any ſureties, as 
—4 Doe and Richard Roe, in that caſe are ta- 

en; whereas in caſes of greater weight, as ac- 
tions upon bond or ſpecialty, c. where the 
debt amounts to 10/. or above, (of which an 
afidavit of the debt is now to be made) ſpecial 
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bail or ſurety muſt be taken, ſuch as ſubſidy- 
men at leaſt, and they according to the value. 
eee Apna gd 
As there are different kinds of bail; ſo there 
are divers ſorts of bail-pieces, viz.'1, A common 
bail-piece, where the defendant is ſerved with a 
copy of the proceſs; this is merely to bring the 
defendant into court, and is in nature of an ap- 
rance in the eourt of Common Pleas. 2. A 
ſpecial bail-piece' on a" cepi corpus, or arreſt re- 
turned, when the defendant is actually arreſted, 
and the ſheriff has taken a bailbond. 3. A 
bail piece or an Habeas corpus, in caſe a d 
ant lives at a great diſtanee from Wefmin/er, 
and a cauſe is removed out of an inferior court. 
4. Bail- pieces taken before commiſſioners in the 
country, by virtue of the ſtat. 4 N. & M. c. 4. 
Theſe bail-pieces, if common, are to be filed 
in the office within ſix days aſter the end of the 
term the attorney appears: and ſpecial bail, 
which is taken before a judge, or by commiſ- 
ſioners, when accepted, is to be filed; after 20 
days notice given of putting in bail be- 


fore a judge on a 7 if there is no ex- 
ception, the bail ſhall be filed in four days. Up- 
on a habeas corpus, 28 days are allowed to ex- 
cept againſt the bail, and after that, if it be not 
excepted againſt, it ſhall be filed in four days. 
Lil. Abr. 174. Salk. 98. r «> 1:45 


Bail is not properly fuch till it is filed; but it 


thall be accounted good, till the ſame is queſ- 
tioned and diſallowed. - And when 


bail are queſtioned, they muſt juſtify emſelves 
in open court by oath of their abilities; or be- 
fore one of the judges of the court; or by affi- 
davit before the commiſſioners as took the bail: 
and the court may adjudge bail ſufficient ; when 
0 accept it. Alſo a defend - 

ant, 


iſors of 
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ant, with leave of the court, may depoſit mo- 


ney in court inſtead of bail: and the court on 
motion, or a judge at his chamber, will order 


a common ap io de taken when ſpe 


cial bail is not required. Lib. Abr. | 

If the defendant does not find common or 
ſpecial bail, the attorney for the plaintiff is to 
call upon the ſheriff for the return of the writ; 
on default whereof, a rule being made for it, 
the ſheriff. ſhall be amerced, or ummoned be- 
fore a judge to ſhew cauſe, c. and if on a 
cepi corpus no bail is returned, a rule will be 


made out to bring in the defendant's body. 


When a ſheriff hath taken good bail of the de- 
fendant, he will on a rule return a cepi, and 
aſſign the bail-bond to the plaintiff ; which may 
be done by indorſement, without om 
be ſtamped before action brought thereupon 

and then if the bail-bond, &c. —— 

plaintiff may bring his aQion on the bond in his 
own name. Stat, 4 & 5 Ann. But upon fuch af- 
ſignment of a: bail-bond and action brought 


thereon, neither defendant nor bail can be ar- 


reſted on the bond, but ſerved only with a copy 
of the proceſs ; for otherwiſe Wm de 


ken ad inſinitum. 


Statute 1 W. & J. . 2. c. 2. provide 


_ againſt, exceſſive bail. 


On exception entered againſt bail the defend- 


in vacation. Ord. K. B. Fag. 5 Ges. 2. Al 
tho? che ball taken by the ſheriff on ball bonds 
is put in n except 


ee e -_ un to. eo 
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c . 


ter exception, or in Jefaule the Ae ay 

proceed on the bail · bond; and the like is to be 
— on bail put in upon writs of error, or 
they may be non praſſed. No attorney ſhall be 
bail; nor ſhall any bailiff be permitted to be- 
come LOOT action or ſuit. Ord, C. F. 
Mich. 5 Geo. 2. 

„I a Plaintiff does not declare — ile 
ſendant in two terms after bail is: put in, the de- 
fendant may non-proſi the plaintiff, and then the 
bail are diſcharged ; for in ſuch-caſe the defend · 
ant is to go only upon common bail, by the 
rules of the court. If the — — 
ſelf to cuſtody in diſcharge of his bail, upon 
day of the return of the faid writ oe Rive fs 
cias 2 the bail, the court ſitting, the bail 

ſhall be diſcharged : "And the bail ma may bring in 
the body of the defendant, at any time before 
re facias, and render 


the return of the alias 
him up, which will di the bail; but care 
be vacated in 


— — 
the office. Ral. Abr. l rg e gl. 
Salk. 98. 

Special bail not 1 in adden af debt 
on judgment, if ſpecial b ih in original action. 
Say. Rep. 43, 161. | 


Fugitive may be holden to ſpecial bal. Soy: 


3 
1 de e to bail, and nho- 
ther be added, name of former may, with 
leave of the court, be ſtruck out of bail-piece, 
at any time before action of ſci. fa. brough 
Say. hy 1. 58, 30 . = A 

+ again bin be led. * 


— ne a — 
may be entered on bail-piece, IT, 
Recog- 


action on judgmen 


contra. + 
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Recognizance entered into by bail is, in 
ſtrictneſs of law, forfeited, upon return of 
non eſt invent. to ca. ſa. Say. Rep. 121. 


8.— e bine might have had judgment | 


inal defendants, bail below are 
Noble for « neee a are, Coup. 


R 

299 ſuperſeded for want "of; being 
charged in execution, within two terms after 
judgment, cannot 2 held to ſpecial bail, in 
Coop. Rep. 224. 

Defendant — hy had — againſi 
him in action for leſs than 101. cannot be held 
to / ſpecial bail, upon the judgment, in B. R. 
wy + Rep. 128. were ee eee 
2126, 2127. 

Bail will be diſcharged upon motion; if de 


Fendunt becomes a peer of we pea, pending 


the action. Dougl. Rep. 43. 
If notice of juſtification 1 beak: given by 
new attorney, not allowed by court, bail 


not be permitted to WH Dong Reps 217; 
2 Bl. Rep. 1323. 

Bail not 8 debt ſwern to, and 
evith; whatever damages | 


Rep. 449, u. 450. Lofft's | 
— 186: of priſons” cannot he bel. ben. 
ep. 4 


Notice that 4. B. and C. or tas ofithentipill 


Fi. wok bog. ger a ene 


"pan cannot y * effects — of the 
reach, of the proceſs of the court. Lt Rep. 


434; 147. 4 Burr. Rep. 2526, 252%. but ſer 


1 Bl. Rep. 22 and 2 1323. 3 
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Pariſh only of reſidence of bail in notice, too 
Los Rep. 72, 194. 

A entitles to further day ya 

juſtify, but does not make bail bad... L 


2, 194. 
ul not preſent at ſitting of court, muſt 
wait until it riſes. Left Rep. 88. 
No ſheriff*'s officer or perſon woe; in 
execution of proceſs ſhall be you: Ter * 
153. 2 Bl. Rep. 799. n 
ime given to juſtify on names of bail 
being omitted in notice. Lets Rep. 187. 
Bail, not knowing in how many actions, or 
for what ſums he was bail, rejected by court. 
Lofft's 194. 5 
Pee dre in name of one plaintiff, when 
ſeveral in cauſe, bad. Lofft's Rep. 237. 
Notice of more: bail than two good, if they 7 
can all juſtify. Left's Rep. 252. 2 Bl. Rep. 
77 contra. 
| No ground tp xejett ball bn in that he has not 
efled to poor's rate. Lofft's Rep. 4 | 
2 of — reſidence in Hatt 


Li As 202 
tification 


* * 
e 


* Low ay may ſurrender a bie in their 
own ge. 1 Burr. Rep. 339, 340. : 

Defendant held to bail, ſecond time, for | 
ſame cauſe of action, after diſcontinuance, by 
reaſon of a miſtake, — 381. 


Sci. 


Of Aﬀtons and Remedies. 

Sci. Fa.” holden irregular, "becauſe plaintif 
was appriſed of ſurrender ; and becauſe they 
were not ſued in M iddleſex, where the bail 
1 remained, after the ſurrender. 1 Burr 
It i * the duty of ſheriffꝰ's olficere to te 
bail, in actions on the caſe; and they are 
puniſhable, if they take money for doing i. 
2 Burr. Rep. 926, c. 

Ca. ſa. againſt principal in the ſheriff's office 
notice to bail, that plaintiff will proceed againſt 
the perſon; and therefore bail muſt ſearch 
whether ca. ſa. left. 3 Burr. Rep. 1360. © 

Return of ca. ſa. or filing ſame, may be at 


any time before replication. 3 Burr. Rep. 
1360. 


Surrender half an hour before midnight of 


laſt day when court riſen and no judges in the 
way, not ſufficient in any caſe. 3 Burr. Rep. 
1361. 

"Special bail required on ſtat. = Geo. 2. 
chap. 21. ect. 1. 3 Burr. Rep. 1509 

No counter affidavits to leflen bail, direfed 
by a judge's order for affault. BI. Rep. 192. 

Sci. Fa. againſt bail may be 'fued — — 
ca. ſa. returned, though not regularly 
es of notice to bail, immaterial. x Bl. 

93. 

l who ſurrender their piinciyal; need not 
juſtify. 2 Bl. Rep. 758, 1180. "But See 3 
Wilf. Rep. 59. which ſeems contra. 

Sci. Fa. on recognizance of bail in Lind, 
and inrolled at We/tminfter, may be ſued, either 
in London or -Middleſes. 2 BI. Rep. 768. 


Bail muſt pay all coſts as well as debts, be- 


15 _—_— can be ſtayed. 2 BY” "Rep: 
I 
| ObjeRion 
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Objection to bail, in that he n T 
verge of the court. 2 Bl. Rep. 9g 

foreigner being bail, . oo) expmined 
Dy interpreter. 2 Bl. Rep. 956. 

Bail on %,. cap. from Middleſex, put in 
rhere party arreſted, is no bail. 2 Bl. ep. 
2061. 
| Bail cannot juſtify at judge's cloned in 
acation. 2 Bl. Rep. 1064. 

Bail ſurreptitiouſly put in, cannot ſurrender, 
Bl. Rep. 1179. 

= Attorney may be bail, in order to ſurrender, 
Hut cannot juſtify. 2 Bl. Rep. 1180. . 

In action of debt on judgment brought by 
defendant in original action for coſts of non- 
uit, he may be held to ſpecial bail. 2 BI. 


ſecond, between which (the teſte) and return, 
there muſt alſo be- fifteen days. 2 BI. Rep. 


922. 
Special bail required upon reverſal of out- 
5 af . Rep. 3. 
10 e 
1 in 


ba l render p 


turn 22 ſecond /ci. fa * ( curid ; they come 
too late to a jud e's chambers after riſing of the 
court. 1 Wilſ. Rep. 2 A orig Rep. 2134. 


ion may bail altho? 
©? ll they be the 8 cron who e e bound to 
. W 2 Will. 
: Defendant arreſted Ea 


2 
Bail 


diſcharged 8 8 common * 2 
Rep. 67. / 
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Bail loſt where declaration varies from writ. 
3 Wilſ. Rep. 61. 
Bail excepted to, but not ſtruck out of _ 


piece, if called on, ſhall have exoneratur en 


This muſt. 


be engroſſ- 
ed ona tre- 
dle fix- 
"Hannon 
. of © 
parch- 
ment in 


this form. 


according to 
bo N At the Suit of C. D. 


tered nunc pro tunc. 4 Burr. Rep. 2107. 

Sci. Fa. againſt bail muſt lie four days inthe 
office. 4 Burr. Rep. 2439. 

Common bail in action upon judgment of 
non-ſuit, merely for coſts. 5 Burr. Rep. 2660, 
2661. 

Common bail for that debt and 
were joined ther in affidavit to hold to 
bail. 5 Burr ep. 1 980 2691. 


Form of a common val piece. 


ä — ſl —_—— 


Trinity Term in the 2700 Year of the 
; of King GzorcE the Third. 


London, (to wit) & B. is e to 

bail upon a Cepi Cor- 

„ Unto 

J 12 John' Doe of London, 

2 | Teoman, And 
Richard Roe, of the 

| Rv”: i Jo: es, Toons. | 


** 


Attorney. 


\ For 


ef Aims and me. 


| — 9 
ail * — Pp 
MN. as 7 
= mu the Term 7 St Michael in 155 a7th + 
he if Tear of King GrorGE the 7 Bird. 

A Middleſex, 0 wit) A. B. is delivered to © 
0, bh 6 on 4 Cepi Core 

i: | 6. D. of, &c. in the * 

10 . Jed Oh Gent. And 

22 F. of, a the} 

ou ercer. | 

T. W. Py 3 

5 Bae Au gu 3 Þ 

ant. | bs 


* 


There is no 3 — the hail 
upon an habeas corpus and'a cepi, way 
is delivered to wy on an Bab. corp. 10 C. 


If it is a country. bail piace, the caption —_ | 


2 is to be inſerted thus: Tn and 
acknowledged the 9th day of May in the year of 
our Lord 11987, at Blandford. in the county afore- 


Li, before G. P.a commi ner. And if it be abail · 
bo: E a 


For 
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pes on a cerciorari, you fay, is delivered to 
ail on a writ ta cauſe proceedings to be VE. 
or writ of cerciorari. 
In action upon bail bond, arreſt is not tra 
verſable, but iſſuing writ is. Say. Rep. 117. 
If any perſon, dilqualified Pon. being bail, be 
put in, and not excepted to, bail bond cannot 


be proceeded on, as if no bail had been put 


in. Dougl. Rep. 467. n. 

Action on a bail bond given in county Pala. 
tine, on an action brought there, muſt be 
brought in the court below, and not in B. R. 
unleſs there be ſpecial circ 

rant it. 1 Burr. Rep . 642. 40 

Declaration on bail bond, needs not ſet 
forth, © that there was an affdavi t of debt, or 
chat ſum ſworn to, was marke on writ,” l 
Burr. Rep. 332. 

Action upon bail bond muſt be brought in 
ſame court, where bail given. 3 Burr. Rep. 
1923: 2 Wilſ. Rep. 348. 2 BI. Rep. 838. 
Barnes 02. Burr. Rep. 642. 

For actions on bail lata, See Forteſe. Reg. 
363. fe, Stra. 399. 2 727. 2 R. Raym. 1455. 

| bond cannot be aſſigned, when original 
ſuit out of court, for want of declaring in 
time. Bl. Rep. 876. 

On demurrer to declaration on bail bond for 
| contempt, court will not preſume no authority 

to take bail. 2 Bl. Rep. 955. 

Bail bond cannot be put in ſuit till after 
7 days from 8 day of return of 
writ. 2 Bl. Rep. 100 

Acceptance of gnment of bail bond, 

waiver of calling on ſheriff for return 155 writ. 


1 WHY. Rep. 223. 
Sheriff 


ces to War. 


A Tr” 8.8 = =a 
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Sheriff takes bail bond at his own peril, 


plaintiff not concluded thereby. 1 Wilſ. Rep. 


262. 


double the ſum ſworn to, is „ unleſs cir- 
cumſtances of oppreſſion. 2 Wil/. Rep. 69. 

Profert is not neceſſary of aſſignment of bail 
bond, nor is it to ſet out names of witneſſes 
thereto, in the declaration. 1 Wil/. Rep. 124. 

As nothing can be a performance of the con- 
dition of a bail bond, but putting in bail, ſur- 
render of defendant before return of writ, is 
no reaſon for ſtaying proceedings upon ſuch 
bond. 5 Zurr. Rep. 2683. | 

Plea that bail bond was taken for eaſe and 
favour, Ic. is within the meaning 


the defendant, wherein the party is ſuppoſed to 
have received ſome wrong: It is an expoſition, 
of the writ, with the addition of time, circum- 
ſtances, &c. and muſt be true, clear and .cer= 
tain ; for the court is not.to take things in it by 
* | 3 * 
A declaration is grounded upon the origi 
in the Common Pleas and bill of Middleſex or 
latitat in the King's Bench; and one may not re- 
gularly declare in K. B. againſt a perſon that is 


not in cuſtody of the marſhal, or hath not filed 


bail; unleſs he is a privileged perſon. In ac- 
tion of debt upon a bond, the plaintiff in his de- 
claration muſt alledge a place where the bond 
was made, becauſe the jury ſhould come from 
that place: And if one declare upon an obliga- 


tion, with a hic in curia prolat', he muſt, on cher 


D 2 pray'd 


Bail bond taken in penal ſum, more than 2 


35 
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pray d of it, ſhew the obligation, or the dedla. 
ration will not be good Alſe a plaintiff, de. 
claring as executor or adminiſtrator, ought to 
ſet forth the probate: of the will, and letters of 
adminiſtration granted, with a profert in curia. 


Dy. 15, 39+ 4. Lil. Ab.. H.. 
If one de in the cuſtody of the marſhal of 
the court, for debt or other eauſe of action, 
any plaintiff may file a declaration againſt him, 
and he is obliged to plead thereto; and it is the 
fame when he is out upon bail, any other na) 
declare againſt him, for he is bound to anſwer 
every one's ſuĩt Lil. Abr. 413. When a de- 
claration is bad, if the defendant demurs, the 
plaintiff may ſet it right in a ſecond action 
but if the defendant do not take advantage 
it, but pleads in bar, and the plaintiff proceeds 
to iſſue thereon ; if the right is found for the 
defendant, the plaintiff is eſtopped by the ver- 
dict from bringing a new action: and ſo it is 
if he had demurred to the plex in bar. Mod. 
% £55 BIDS 399 20097 offs 
In real actions, the declaration is called 
count; and in all actions it is good to lay ſuffi 
cient damages therein. A plaintiff's attorney 
may amend his declaration in K. B. in matter 
of form, after the general iſſue pleaded, before 
entry thereof, without paying coſts, or giving 
imparlance ; but if he amends in- ſubſtance, he 
mult pay coſts, or give an imparlance; and if 
he amend in ſubſtance, after a ſpecial plea plead- 
ed, although he would give imparlance, he is to 
pay coſts. Where a declaration is defective, it 
is ſometimes aided by the ſtatutes of Feofail 
c. but they help only matters of form, not 
matters of ſubſtance ; for uncertainty in a de 
claration, which is matter of ſubſtance, _ 
WE | A | ai 
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e eee 5 Kg. 35. Lil 
Abr. 409. ns | 
All declarations 80 be filed, before which 
they are not of record to warrant a judgment: 
on filing declarations, copies aro ſarved 
on the defendants, or their attornies, Ac. and 
by an order of all the ju COIN 
delivery or tender of fo 


the defendant's attorney ſhall 

rate of 4d. per \liect,> Mc. ry Fa 
refuſe to pay for che copy tender*d, the ſaid 
copy is to be leſt in = —— clerk 


ration to the defendant or his attorney, or file 
the ſame with the clerk of the declarations, 
before the hay — the next term aſter the writ 
is returnable, the plaintiff may be non. proſt d, 
and the defendant ſhall have coſts. 80 it is 
where one comes upon aw habear Corpus, and 
given thereon; if the plaintiff doth not 
declare againſt him withim two terms, includ. 
ing the term the defendant was brought-in, the 
action and the bail are to be diſcharged, and tlie 
laintiff nom hre with coſts g If, u der 
dant court in perſon, at the re- 
turn of the wiit; and i it be ſo mentioned in the 
bail piece, the plaintiff maſt; declare within 
three da wk ys 4g beentered 9 | 

1 ae by tlie ſtat 3 b : 
10 1 „ 0 «pen | k 
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It is ordered, that where ſpecial or common 
bail is filed, and notice thereof given, a copy 
of the declaration ſhall be delivered to the at. 
torney for the defendant, who is to pay for the 
ſame, or on refuſal, or not knowing where he 
lives, it may be left in the office, and notice of 
it muſt be forthwith given to the defendant; 
and ſuch declaration ſhall. be held well delivered 
from the time of ſuch notice only: and where 
the cauſe of action is ſpecially refled in any 
writ, by virtue of which the defendant is ar. 
reſted, and the plaintiff having declared ; the 
defendant. ſhall plead within the uſual time, 
without imparlance, as by original. And if the 
defendant lives within 20 miles of London, the 
declaration ſhall be delivered with notice to 
plead in four days after the „ 7 thereof; 
and if he lives above 20 miles off, the declara- 
tion is to be delivered with notice to plead in 
eight days after delivery; and on default of 
Pegs in thoſe times, the plaintiff may ſign 

Ordo K. B. Trin. Ws 2 Geo. 5 
—— 5 £96 _ 2. 

the copy of the cocks is — 
ay — and the plaintiff's ol pe 
enters an appearance for him, purſuant to the 
act of parliament, à copy of the declaration 
ſhall be left in the office, and an Engli/h notice 
| delivered the defendant, ſig the nature of 
the action, and in whoſe office the declaration 
is left, c. and that unleſs the defendant plead 
within four days, Wc. Judgment will be en- 
tered a —— by — and if 
the defendant does not plead by the time the 
rules for pleading are out, the plaintiff ſhall ſign 
Judgment, without any further calling for a 
plea: and thereon notice may be given of exe- 
cuting a writ of inquiry, by eng: it to the 


_ defend- 
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defendant, or leaving the ſame at his laſt or 
uſyal place of abode. Ord. C. P. Mich. 1 Geo. 
2. See Ord. Eaſt. 3 Geo. 2. 

Declaration good, tho? no bill filed, ae 
muſt have been filed at time of delivery. Say 

4 

2 cannot be added to a declara- 
tion after two terms, but by amending the 
ſame, Say. Rep. 172, 235. 

Declaration, thas defendant uſed a gun be⸗ 
ing an engine to kill and deſtroy game, is 


. after _—_ 23 if ſo, after ſpecial 


demurrer. 
ar —_— one — 9 4 FS only, that 
he and another made their promiſor) note, by 


* „ nes. M- id wow held 


Plaintiff cannot take de bonis teftateris upon 
a declaration againſt the defendant, in his * 
right. Cowp. Rep. 293. 

Variance in declaration of « - foo mo- 
ney given by judicature eſtabli 40 ſpecial act 
of parliament, is fatal. Coup. Rep. 474. 

Declaration againſt defendant as aſſignee of 
all the eſtate, tc. in certain premiſes, evidence 
of Cm yo part oy a fatal variance. 


"Where va giſt of the ado ig not laid in 
= N a verdict will not aid. an. 
ep. 826 
Delivery of declaration fhould be to attorney 
and not to the party. Let Rep. 3323. 
Declaration ds bene efſe, may, in certain 
caſes be delivered at return of proceſs, with 
notice for defendant to plead l eight days 
after ſuch delivery; and if defendant Thatl not 
file common dal, and plead within ſuch eight 
days; ; plaintiſf having firſt, filed common y 
D 4 | 


my mm", + wo WW ang ro wry OP 


1 
- - 
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livery of declaration, 06 Me **. regular. 
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for defendant, Au gment for want of 
a plea, rule to lead bang PP entered. 1 Burr, 
. Ae 
Sundays not reckoned part of the eight days, 
1 Burr, Rep, 56. 53d 37, 

Leaving declaration in office, ann deliver 
thereof, 1 Burr. Rep. 56, 57 

In the above caſe, no _ notice, or rule 
neceſfary. 1 Burr, Rep. 56. 

Judgment ſigned fix works pr ſuch de- 


1 


Burr. Rep. 56. A | 
Plaintiff may recover leb than laid in the 
declaration, but not more. 2 Burr. Rep. 0b. 
Amendment of declaration in civil actions 
yay be made at any time whilſt. all is in Paper. 
Urry. Rep. 109 8. 2 
Declaration — back to dhe firſt day of 
term, if it has no ſpecial memorandum. 3 
Burr. Rep. 1 243. unleſs circumſtances on re. 
cord, refer it back to ſubſequent return in 
term, and then to eſſoin day of that return. 
N. Rep. 735. 1 Durnf. af Rep. 116. 
Declaration on /ci, fa. to revive judgment, 
returnable, lait re — term, may be intitled 
of ſame term generally, 3 Wil, Rep. 1 8. 
If ſame plea may be pleaded, and ſame judg- 


ment given on ſeveral counts, they . 
jos 


* in one declaration. Darnf. '& 


17 . in court in virtue of à pro- 
ceedin — by bill, either by being in actual cuſ- 
the marſhal, or by voluntary appear- 


=o any perſon may deliver declaration by 


the by againſt him, within ſame term, wherein 
writ was returnable. 4 Burr. Rep. 2181. 

On amending declaration, defendant intitled 
W 2 Bl. Rep. 78 5. 1 


* 
r ot am od 


of 
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If declaration be delivered de bene efſe, on or 
before appearance day, defendant entitled to 
four days time to plead from appearance day; if 


after, to four days, from delivery. 2 Bl. Rep. 


1243. | | | 

| if declaration filed, plaintiff need not receive 
defendant's plea, till he take declaration out of 
the office, and pay for it. 1 Wil. Rep. 173. 

Where cauſe of action appears upon declara- 
tion, to be for 20s, only, proceedings ſtayed. 
3 Burr. Rep. 1392. See 1 Bl. Rep. 207. | 
All pleadings are either general or ſpecial; a 
general plea is drawn on a little piece of treble 
3d. ſtamp'd paper, having only the defendant's 
attorney's name to it, thus: In debt, He ozwes no- 
thing; or if by bond, Tit not his deed, &c. In 
caſe, He hath not prumiſed In treſpaſs, Not 

ilty, &c. And ſpecial pleas are drawn up in 
4 ſetting forth the matter pleaded at large, 
with a proper concluſion to the declaration or 


action; and mult be ſigned by cunſel; they 


are of two ſorts, pleas in abatement, and in 
bar. A plea in abatement begins, That the de- 


fendant ought not to anſioer the bill, &. And it 


concludes in this form; Mbereupon he prays 


judgment 'of the bill, or declaration aforeſaid, . 


&c. The plea in bar begins; That the plain- 
tiff ought not to ha ve or maintain bis action: And 


concludes to the action, viz. He prays judgment | 


if he ought to have or maintain hit action againſt 
in, de, nenen Cds ned W 
| When a defendant hach pleaded, the plain- 


tiff anſwers the defendant's plea, which is called 


a replication: This muſt contain certainty, and 
not vary from the declaration, but muſt purſue 


and maintain the cauſe of the plaintiff's action; 


otherwiſe it would be a departure in pleading. 


The defendant anſwers the plaintiff's replication 


by 


4t 
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by rejoinder; and it ought to be a ſufficient an. 
ſwer thereto, and enforce the matter of the 
bar pleaded; if he departs from the plea, the 
rejoinder is not good, The plaintiff may an- 
ſwer the rejoinder by a ſurrejoinder ; alſo ſome. 
times, though ſeldom, pleadings come to rebut- 
ter in anſwer to the ſurrejoinder, Nc. A faulty 
plea in bar, in ſome caſes is made good a a re- 
plication; and the replication may be allowed 


gu by a rejoinder; but not where they want 


ſubſtance. - Co. Lit. 304 

After all the above pleadings, there may 
be a demurrer in law; And where the defend - 
ant has pleaded in abatement, before he pleads 
directly in bar, he may demur to the plaintiff's 
declaration; and refer the points of law that 
ariſe thereupon to the judgment of the court, 
which determines, all queſtions ariſing on ſuch 
demurrers, - A demurrer is to be ſigned, and 
argued on both ſides by counſel ; and when it 
is joined the plaintiff enters it, Ac. and paper 
books are delivered to the judges: And on a 
general demurrer, the party confeſſeth all mat- 
ters of fact, that are well pleaded. Theſe de- 
murrers alledge inſufficiency in law in the other 
E declaration, plea, c. and if ſpecial, 
ay, That it ought not to be anſtered, becauſe, &c. 
and therefore prays judgment : And if the mat- 
ter be found infullicjent, judgment is againſt him 


that joined in the demurrer, but if it appear 


ſufficient, judgment is given againſt the demur- 
rant, Where the points on a demurrer are ap- 
parent and eaſy i . determi e, the my wil 
roceed to give ju ent u it preſently; 
5 if it be Sabel — diffcule, 1 — will — 
time to conſider thereof, and give a day to the 
parties: And ſometimes all the judges of Eng · 
land are conſulted. 127775 : 


EY YO g g een © = 
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By ſtatute, no dilatory plea ſhall be received 
in any court of record, unleſs the truth of it be 
proved by affidavit, or probable matter is ſhewn; 
And the cauſes of demurrer are to be ſpecially 
ſet down, or the- judges ſhall | give judgment 
without regarding imperfections in any writ, 
pleading, &'c: ſo as ſufficient matter appears. 
Stat 4 Ame hor 1 to ori wodnia 55 
A defendant is to demur where he may do 
it, for if in ſych caſe he pleads, he ſhall 
not afterwards take advantage in arreſt of judg- 
ment, 657 55.3 een ; 
Pendency of prior action may be-pleaded in 
bar, but not in abatement. Say. Rep. 216. 
Every fact in a plea of privilege, muſt be 
verified by affidavit. Say. Rep, 19. which 
muſt be poſſitive. Say. Rep. 29g, 294+  / 
Demurrer, unleſs: for good cauſe, is not an 
iſſuable plea, within meaning of order to plead 
ſuch plea. Say. Rep. 88. 3 Burr. Rep. 1788, 1789. 
Leave given to plead two ſeemingly (1) im- 
material pleas. Say. Rep. ꝶꝙꝙ99m9mvt. 
Infancy or releaſe may be pleaded, or given 


„ 


* 


in evidence. Say. Rep. a. 


(1) Lee chief juſtige F. R. obſeryed, that it was not uſual 
ſor that court, upon motion for leave to plead ſeveral matters, 
to go into conſideration of the material of the pleas, and 
that the doing thereof, would a door for almoſt endleſs 
altercation ; that courts were formerly a little ſtrict, as to 
br Ae plead ſeveral — but that it had 2 
years proces; to give leave to plead any num 
pleas, in no two of them were inconſiſtent with each 
other, Say. Rep. 29. 3 So” 

It may not indes to obſerve further in this place, 
that for two or three years paſt, the court af C. P. has been 
riet, as to giving leave to plead ſeveral matters it is not at 


N 


5 this day (viz. A. D. 1995,) ſufficient in the laſt mentioned 
ke court, that the matters intended to be pleaded; are all mate 
he 140; but the court expects to be ſatished of the neceſſity to 

plead ſeveral matters, before a rule is made to ſhew cauſe 


IP 


E207 ſhould not be pleaded; Say." Re, 29, Note by 


2 
— 


If routs temps prif be pleaded by adniinifir 
tor, he muſt aver that his inteſtate was at all 
times, from time of making promiſe to that of 
his death, ready to pay; and that he has at all 
times ſince death of his 3 been rey to 
m_ Say. Rep. 18. 

cannot be waved on laſt nnn 
day, without leave of the court, Say. Rep. = 
c iage before laſt continuance day, can 
not be 42 in plea of puis darrein continu 
ance. - Say. Rep. 268. _ 

Non a umpfit infra ſex anno, is a ſpecial plea 
Say. Rep. 97. 

Riens in arrere good plea to an action of 
debt, but not to 8 ion of covenant, for 
rent. Cotop. Ren. 568. 

Nothing can be pleaded iy bar, to a /ci. * 
on a judgment, which might not have been 
_ to che original alen e "Rep. 

* af 

a Two afirmatives N make an iſſue 
— is ame, Nate 
In dec on 2a y n to e ſa 
much of — as ſhews e action, and 
_ not _— but only according to the 
legal operation. Dougl. R. 5667 A 

lea of tender 1 Burr. ep. $2.] is but ple 
in abatement” = within meaning of pleading 
iſſuable, in a judge's order. 1 Burr, Rep. 605. 

Promiſſory note of hand is not a plea in bar 
to an actiof upon ſimple contract, but a bond 
is, and yet one bond 1 emp be pleaded to 

another. 1 Burr. 
Where whole plea is Aebred, replication mult 
conclude to the country; where only particu- 
lar fact denied, it muſt conclude with an aver- 
ment. 1 Burr. Rep. 420, d 2% Lire % 
mr Where 


S'EB Res. > a8 


A 8 


Where corrupt agreement ->pleadatly OY 
tion may be, that bond was given upon ano» 
ther account; and corrupt agreement tra- 
verſed, with an atque hoc, as — deny cor- 


rupt agreement „and conclude to coun- 


1 Burr. Rep. 320, 321. 
If re- pleader 1 it muſt be without 
_— 1 Burr. Rep . 


Ae, — pleading ſuch an 
mn 2 Burr. 


„ as 
Rep. 784. 


Wihdrawing replication, and replyi 
novo permitted after ſix terms. 2 Burr. 


; de 


Concluding - with an averment, inſtead 

concluding to the country only fo — 

ſhewn on demurrer only. 2 Burr. wr van 1 
Where affirmative and ive are not ap- 


plied to fame thing, concluſion needs not be 


to the country. urr. Rep. 775. 
Where both 1 and negative, con- 


cluſion muſt be to the A 2 Burr. Rep. 


Joss 
Coſts of 8 of plea; ſhall be allowed 
in proportion to neceſſary alterations only, if 
it requires ſuch flight alteration, as not td _ 
face record. 2 — bro. 757, 758. 0 
ROI a 
where both c 1 Bl, ad i! 166236; 
Miſnomer after r. II 1 Bl. 


e computaſſet no bar to aſſumpſet. Bl, 


65. 
ayment ore the day not immaterial plea; 
in debt on — ag ry — the day. 


1 Bl. Rep. 410. 2 Rep. 944. . 
Rep. 173. S. P. ® 


, 


Unneceſſary | 


45 
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Dunneceſſary length of pleading cenſured, 
1 Bl. Rep. 270, 291. See 2 Burr. Rep. 774. 
Leave to withdraw plea of non 9 Jectun, 

and plead infancy. 1 Bl. Rep. 357. 
Judgment in C. B. if not true in fact, no ifſu« 
able plea within a rule for time. B/. Rep. 376. 
Month's time to plead, means a lunar month. 
3 Burr. Rep. 1455. 
Plea of nul tiel record need not be ſigned by 
a ſerjeant. 2 Bl. Rep. 816. 2 Wilſ. Rep. 74. 
Demurrer on merits, is an iſſuable plea with- 
in the meaning of an order for time. 2 Bl. 2 


2 
; Furiſdition c cannot be pleaded to, after ap- 
pearance by attorney. 2 Bl. Rep. 1094. 
mer cannot be moved in arreſt of 
judgment. 2 Bl. Rep. 1120. 
Non aſſumſit, and tender not allowable un. 
der rule to plead ſeveral matters. 2 Bl. Rep. 


728% Nor 

n eft factum, and payment after the day. 

2 Bl. Rep. go. Nor 1 

Non aſſumſit and alienage. BI. Rep. 1326, 
Nor ne unques ſeiſie, r ne unques accouple. Bl. 

Rep. 1157, 1207. | 
Not guilty, and ae of amends, allowable. 
2 Bl. Rep. 1093. So, 

If one count in declaration be good, plain- 

tiff ſhall have judgment on demurrer. | 1 Wii. 


252, | 
Nil debet to a bond is bad u h a general 
demurrer. 2 Wilſ. Rep. 10. _ 
eee e to be by deed. 2 


3 4 in pleading. that where plaintiff 
replies new matter, he-muſt conclude with an 


 averment. 2 Will. 66. 
mt Whoever 


| Of Actions and Reme tis. | _ 
| Whoever claims on eaſement, muſt plead it | 
ſpecially. 2 Wil. Rep. 173. + 
Practice as to being bound to plead iſſuably 
by a judge's order. 2 Wilſ. Rep. 117. 
Plea of payment before the day, on debt up- 
on bond, is ill upon demurrer. 2 Wilſ. Rep. 
250. | 
"Plea of juſtification under proceſs, muſt 
ſhew it was returned. 1 Wil. Rep. 17. 
Sham plea not a ſpecial plea. 1 Wilſ. Rep. 
29. | | 
Zo to withdraw non g/ factum, to bond, 
and to plead ſtatute of gaming. 1 Wilſ. Rep. 


17 7 E 2 5 
Duplicity in a plea, muſt be ſhewn. 1 Will. 
219. | 

_—_— permitted to plead _ juſtifi- 
cation upon terms, after general iſſue. 1 Wil: 
Rep. 254. | 775 

Alter plea in abatement and demurrer, 
plaintiff muſt pay reſpond. ouſter, and not judg - 
ment in chief. 1 Wil. Rep. 32. 

J Nil hab. in ten. bad plea to af for uſe 
[ and occupation. 1 Wilſ. Rep. 314. Say. Rep. 
| 13. 8. Go. | 70 
. How records of inferior courts to be plead- 

ed. 1 Wilſ. Rep. 318. Say. Rep. 17. 


ho 1 to plea in abatement. 1 Wiſſ. 
0 i | | | 
/ Where bail filed, plea muſt be demanded in 
al writing, the notice to plead be indorſed on 


declaration. 1 Wilf. Rep. 134. 
All the pleadings in a writ of right patent. 


: 3 11 541, &c. 

iff | time to juſtify bail, and rule to plead 
an 

er 


iſſuably, c. plea of recovery in B. R. ſet aſide 
vith coſts. 3 Will, Rep. 33. _ 


Vnneceſſary length of * cenſured, 
1 Bl. Rep. 270, 291. See 2 Burr. Rep. 774. 
Leave to withdraw plea of non eft factum, 
and plead infancy. . 1 Bl. Rep. 357. 
Judgment in C. B. if not true in fact, no iflus 
able plea within a rule for time. Bl. Rep. 376. 
Month's _ to plead, means a lunar month. 
3 Burr. Rep. 1 | 
Plea of nul tie record need not be ſigned by 
a ſerjeant. 2 Bl. Rep. 816. 2 Will. Rep. 74. 
Demurrer on merits, is an iſſuable plea with. 
in the meaning of an order for time. 2 Bl. * 


923 
juriſdiction cannot be pleaded ty after ap- 


pearance by attorney. 2 Bl. Rep. 1 
15 on — be moved in arreſt of 
judgment. 2 Bl. Rep. 1120. 
Non aſſumſit, and tender not allowable un- 
der rule to plead ſeveral matters. 2 Bl. Rep. 
723. Nor 
Non ęſt factum, and payment after the day. 
2 Bl. Rep. 905. Nor- 
Neon aſſumſit and alienage. Bl. Rep. 1326. 
Nor ne unques ſeiſie, and ne unques accouple. BI. 
Rep. 1157, 1207. But 

Not guilty, and tender of amends, allowable. 
2 Bl. Rep. 1093. So, 
If one count in declaration be good, plain- 
tiff ſhall have judgment on demurrer. 1 Wil. 


252. | 
Nil deber wn band fo ded n a genen 
demurrer. 2 Wilſ. Rep. 10. 5 
A term muſt be pleaded to be by deed. 2 
Milſ. Rep. 49. 
It is a rule in pleading. that where plaintif 
replies new matter, he muſt conclude with an 


averment. 2W 66; 5 
as Whoerer 


7 * 


/ 
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| Whoever claims on 1 muſt plead i it 
ſpecially. 2 Will. Rep. 173. 
Practice as to being —— to plead iſſuably 
* a judge's order. 2 Wilſ. Rep. 117. 
a of payment before the day, on debt up- 
on _ is ill upon demurrer. 2 Wilſ. Rep. 


Plea of juſtification under e muſt 
ſhew it was returned. 1 Wil. 


Sham plea not-a ſpecial plea. 1 tour Rep. 


3 to withdraw non eff fattum, to bond, 
and to plead ſtatute of gaming. 1 Will. Rep. 


bannen in plea muſt be ſhewn. 1 Wife 


219. 

Defendant permitted to plead 3 juſtifi- 
cation upon terms, after general iſſue. 1 Wilf. 
Rep. 254. 

After plea in abatement and demurrer, 
plaintiff muſt pay reſpond. ouſter, and not judg- 
ment in chief, il. Rep. 302 © 

Nil hab. = bad plea to af; for ule 
r 1 Wilſ. Rep. 314. Say. N. 

13. | 

3 „ to be plead - 

1 Wilſ. Rep. 318 . 17. 
1 as to plea — 4 1 Wil. 

16. 

Where bail filed, plea muſt be demanded in 
writing, the notice to plead be indorſed on 
declaration. 1 Wilſ. Rep. 134. 

All the pleadings in a writ of right patent. 


3 Wilſ. Rep. 541, &c. 
py ge ' juſtify bail, and rule to plead 


iſuably, He. —— rn in B. R. ſet aſide 
with . 3 Will. Rep. 33 
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Four days for pleading in abatement, both 
incluſive. Durnf. and Ea‘ Rep. 277. 
Demand of plea, before appearance, a nullity, 
Durnf. and Eaft's Rep. 635. | 
Matter of ſubſtance mult be pleaded. 4 Burr, 
Rep. 2469. Kage 21/41 4 0 
Separate action, where it ought to be joint, 
muſt be pleaded. 5 Burr. Rep. 2613. 
As to actions on the caſe, or, im the true le- 
gal term, a ſpecial action of treſpaſs upon the 
caſe. c | 
—_ wrongs or injuries unaccompanied by 
force, there is a remedy in damages by the 
above action. It is an univerſal remedy for 
all perſonal injuries without force; ſo. called, 
becauſe the plaintiff's whole caſe or cauſe" of 
complaint is ſet forth at length in the original 
writ. For tho' in general there are methods 
preſcribed, and forms of actions wy 
ſettled, for | redreffing thoſe wrongs whi 
moſt uſually occur, and in which the very act 
itſelf is IMMEDIATELY prejudicial or injurious 
to the plaintiff's perſon or property, as: bat- 
tery, non-payment: of debts, ——— goods, 
or the like; yet where any ſpecial consF- 
QUENTIAL damage ariſes,” which could not be 
foreſeen and provided for in the ordinary 
courſe of juſtice, the party injured is allowed, 
both by common law and the Stat. of Nin 
2. c. 24. to r eee en on his own 
caſe, by a writ formed according to the pe- 
culiar circumſtances: of his own particular 
grievance. For WHEREVER THE COMMON LAW 
GIVES A RIGHT OR PROHITTS AN INJURY, N 
ALSO GIVES A REMEDY” BY ACTION (1 Salk. 
20. 6 Mad. 54.) therefore; whenever a- new 
injury is done, a new method of remedy gy 


* 


of ti RT” 


purſued.” _ . 4x And lit is a ſettled 
a0 —_— La. Raymond 1042. 
Stra. 635. Burr: Rey. 111. 1586 that where 
an act is done which i is in iz elf an IMMEDIATE 
[NjURY, there the remedy is uſuilly by an 
action cr rcpaly if ar: but where there 
is no act᷑ done, but only # culpable omiſſion; 
or where the act is not immediately injurl- 
ous, but only BY (CONSEQUENCE and colla- 
terally; there no action of treſpaſs vi et @rmis 
will ie, but an action on the pecial caſe, for 
- damages conſequent on ſuch” omiſſion, or 
nde DISTYR 2211 VAL 

"il to the kinds of this Aich, e 

Wh various! as the Torts and injuries upon which 


W they are founded; but on a diviſion 

may be reduced to the heads © Pens song 

$538 ien Sennen tr to 

I. Nonfeazance on e bn 4 bt 

2. Malefenzance, bro Ba what üght 
not to de done. * | 


4. Deceits on contracts, 

S. Particular nuiſunets 10 55 1 

Unt as MR 2581 eit UNA 
1. Av to nenfeazahce, Which is the onion 
of that which à man bought to do); if there be 
a charge” upon any it," by, teaſon of his 
tenure of houſe or land, to repair any bank, 
bridge, or — wy; l. and he doth it not, 
and thereby anther. receives Fpecial damage, he 
may have action on the” caſe againſt him: ſo 
where a man ig bound by'tenvre to repair ſea- 


3. Misfeazatice; or __ any — 


N S ESSE ENT TFTESPESTEAS TT. 


n banks, and he neglects it, ſo that the land of 
alk. his neighbour is drowned}; of when one bound 
new = enix cription to make his! hedge next my 
muſt ands, dotkr it not, whereby other mens cattle 
be E come 
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ie tee my damage, Ac. And 
fe * market, t. 


Hes Ent. 11. 1 Nr 13% 
ar. WT, 36 2 v1.7 


ere a Po FR a good oſtate of | 
land Where according to promiſes, or,d0;not py; | 


mggey upon a, bergain and fals, aegonding to 
Agreement 3, ERP er gogds upgn.pramile, 
W demand, aftio caſe. ies on expre 
r way —— t one: s. gil, on per 
20 ＋ ax. to a man's. pezſon.;. and implied 
4525 10% is where; goods: 2 6s, «Work. i 
one, Mc. without any price agreed upon; hee 
the law implies a promiſe ang ſatisfasdiqn tothe 
—— rde ee — de by deed, 
nant iꝭ tg be bro 13. Ang, upon 
—— e of payment af, menen 98-2 jband; in. 
ſs there be a collater promiſe, action of debt 


lieth ; and on a pill, of ex reed, a 1 
lies on. enen Dan, Abr 
28. Nol. Abr: 317. V — Fa 
If ons deren Me babe him, nale 
afterwards doth not faxe 18 18 non. 


Ffeazance implied by. lays and aQon-ofithe caſe 
lieth. And this actſon hes againſt an inn-keeper 
„traveller, on 

Pretencę of POD REN full, ifthis bs falſe; 


a hotl 
2 e 


ha 
a e not axreſting 2 perſon . 
ſent, g. Brown! 34 213. Ihn 168. 

2. Malgfeasance is where any;man. does a vo- 
lumaty tort, ox injury to anathex p if a man is 
riding a horſę hurts another perſon, Ac. Or 
if any one keeps a dog uſed: toi bite men and 
cattle, and knowing thereof continues him un- 
e nd leg, 1 ſervants i — 


that refuſes to entertain a 


r £+A TT D2 2 ao. a aa iv fo ou 
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bitten; ph gs er 
again the owner: - 2 4 eds 188. 
If a man · is diſturbed or kindred in the uſe af 
a way to his houſe or ground, er in putting 
cattle into a; COMMON, | may have an action 
on the caſe; And if ne com ener ſurchange 
the common, the reſt of the emmogexs, if the} 
cannot have thier common as uſualʒ may bring 
action of the eaſe againſt him: S where, one 
A or. tHenches, c. in the c@mmony by 
which cattle ga in danger-of their: ves, And 
for incloſing a man's common, here the da- 
Deen it is ſpecialy 2 Bult. tan. 
17 Df) dog 2521) 1571165 Ronin £ HH -- 
Where the parſon or any ſtranger diſturbs a 
perſon in the uſing à ſeat ox ile in a church, 
which, he dach an appendant te his houſe: G 
where one is diſturbed, in his offices: or the pras- 
chiſes or liberties, are unden diſturbanes from 
any: H any one ſhall hindert a perſon wat 
the franchiſe of the execution. and retury . 
writs or ese in à hundred;; liberty, g. 
or ſhall diſtutb an officer Arp an arxeſt, 
or in attaching or diſtraining of goods; action 
of the eaſe lies But if a — 4s, N 
act to prevent execution; upon his on goods 
c., this, aQion deth not lie. Cp. Entre 9. 
F. N. B. 102. 22 91. Nees 10034: 
For ereſting a new · market, to the damage of 
another, a. And if any perſon fall entice 
away a ſervant, apprentiee or an apprentice 
maid, tc, whetedy the maſter or -miltreſs loſes: 
their ſervice, and have damage, ation on the 
cale hes ſor the ſame. Lev. 296. 2 U. 198. 
3 Sound; t ion e ee e 
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1 Migfeanance may concern a man's houſe 
or lands, or His eattle, goods, Cc. If my ſer. 
vant puts a candle or other fire in any plate in 
my houſe, and this burns all mine and 
nelghbour's houſeg action of the caſe li 


aAgulnſt me: Aud af man in burning of heath 


ep his-fire- 6" negligently, that the cloſe of 
another is burnt don; this action lies; for 
every man is to take cate that his fire does his 
niefghbour” no damage. But action is taken 
why in” cafe ef accidental fires, by ſtatute. 
Bund. Abr. 10. 2 t. 383. Rep. 13. 6 


Ann c. 31 ſect. G perpetuated by 10 Hum c. 14 


If a common carrier takes goods to carry, 
amd wilfülly ſpoils them, or negligently loſes or 
ſuffers then to be loſt of ſpoiled; action on the 
caſe lies : U. N. Rep. 2827. 8e it does for 
damage to goods, he or wharfinger undertakes 
to: carry for kite as they thereby reſpectivel 
take upon ihemſelves che faſe delwefy of the 
goods; though without any actual negligenoe 
of either they are yet at all events liable, except 
the damage ariſes from the act of God, or of the 
king's enemies. Durnf. and Ea Nep. 27. 
and though the carrier or wharfinger be not ac. 
quainted with all the partieulars in à Bex, c. 
whete there is money, he ſhall ànſwer in an ac - 
tion, if robbed; unleſs there be a Apeeial agree · 
ment or acceptance tot excuſe lim, F 2 water. 
man or lighterman loſe goods, this action lies 
againſt ſuch water carrier; but goods may be 
thrown over-board in a tempeſt; to preſerve the 
lives of the paſſengers, S. The over-loading 
an horſe, or ſurcharging a boat, is actionable, 


if there be a damage by it. Fitz. Abr 14. Raft. 


Entr. 484 2 Bulſt. 28. Danv. Abr. 13. 
Action of the caſe will lie againſt an inn- 
keeper for goods ſtolen in his houſe; and _ 


> 2 


. Ho = mo WH 5M WH oO. 


, PSS ESSE ut 


of Aﬀtions and Remiedles, 


che inn-keeper is chargeable, although the 
gueſt doth not acquaint him what good or 
money he hath ; and tho? he deliver the ke ey 
of the chamber to the | gueſt, and knows not 
the perſons doing it, Cc. But the per 
robbed muſt be a traveller, and gueſt in the 
inn, or an action will not lie. A — coming 
to an inn, leaves goods there, and goes away 
for two or three da ; in this . caſe Be i 85 
eſt; and therefore they are ſtole, no action 
ſeth ; though the leaving a horſe, Kc, by which 
the inn-keeper hath gain, makes the owner a 
eſt ; and the inn-keeper pee, 8 Co, 
ep. 33. Moor 8779, © 
This action lieth, where an ln. keeßer lets 8 
a man's horſe to hire without his leave: And 
when a horſe that is hired; is abuſed by the rider, 
by riding an exceſſive pace, or further 
g ed, neglecting to take care of him, Ec. 
ion of the caſe may be brought ; not if the 
— die ſuddenly, without the rider's default. 
And if a farrier 'undertake the cure of 
horſe ; or a ſmith the ſhoeing thereof, and d 
it not well, as if he prick he horſe ſo that I loſe 
the uſe of him, &c. for theſe action on the caſe 
lies. Brownl. 8, 9. Fitz. 94. 2 Bulſt. 334. 
a chirurgeon neglects his patient, or gives 
him whales medicines, whereby the pa- 
tient receives injury, c. this action lieth: Alſo 
againſt him an apothecary, for unſkilfully 
diminiſhing the callous of the bone of 1 
patient's ſeg, after being ſet. 1 Ni FS» + 
388: ſo where: a taylor undertakes to e 
a ſuit of clothes, and he ſpoils them; and when 
one undertaking to build a houſe, does it ill; 
or if a carpenter promiſes to mend my houſe | 
before a certain day, and- neglects to de 5 ” 
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reaſon whergof My houle'3alls, it is aftionable, 
Dawv. Abn, 3. 0 0b. 11s 

' Where a coun£ellor doth not come 40: plead 
bis client's cauſe, being xetained 49.-appear, by 

which the cauſe miſcatries, If an attorney en. 
Nes in a ſuit without warrant, or Out of . 
genee or ignorance miſmanage 8. cauſe, or if he 
plead otherwiſe than he dath authority to do, or 
make default, Si. or in gaſe any gttorpey et 
other. officer do any thing gontrary te his truſt; 
for walicieus 2 and where any ſyit 
oy * d for falſe impriſonment, 
„ ation of the 7 Heth. 
r c. refuſe to do, or do any 
thing.amibs relating 0 his offiee, to the damage 
another ; or ſhall make a falſe return of pro- 
| 3 5 e. this action $87 de lad. FK. 

Au. 361% 5 ne 
4- For deceits,of orgies, We, in diſcover 
ing evidences, or pther ſecrets, to the prejudice 
of: their 8 an attorney do a thing is 
hie pwn. name, or for his own aſe, which be 
ought te do for me in my name, Vr. A wat 
Perſonating another in any court or other place 
to his injury; countenfeiting letters, to receive 
Prog r others at play, with falſe dice, 

„e dee nee action on 


ty xe a vintner 21. . good, knowing it 
ps 7 75 8 = 3 
certain wool, an t⸗ 
able, if they are . or if one promiſe 
for money to deliver me that which is good, and 
doch not; and where a perſon ſells to another 
bug d gr goods that are not his own; for ſel- 

weights and meaſures, or warrant» 


ingeloces tobe of ſuch a length; that are deb - 


cient 
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cient of it; felling a horſe, Ic. affirming it ta 
be ſound, when it hath ſome ſecret diſeaſe; or 
unwholeſome A . beer, hate r. "Danv. 5 
Abr. 1 — ru, Fac. 196, 47. 

And n eme caſes 15 action * 2 upon the 

warranty of the ſeller, and in vthers it will lie 

without warranty; but if the buyer taſte che 
wares before - hand, and like and accept them 
dec. without a warranty, no action li An 

'tis ſaid action of the e Beth not, ich; And 

are warranted, when the fault is ſo apparent that 
the buyer may diſcern it ; for the law gives nu 
remedy for a man's own" voluntary negligence; 
It is 2 ſame hen the warranty is after che 
thing is ſold, ſo that tis nd part of the contract 
and where any warranty doth extend to à thin 
to come, as that a harſe ſhall carry a man 
many miles'a day, or the like. Cv, J 631. 
3 Ball, 94. 13 Hh 4. Finch. 197. 

The bare affirmation of a particular ber of 
diamond, if the eller Uh not warrant it; will 
not maintain an action: But where's a man hath 
the poſſeſſian of a perſonal thing: 
it to be his own, is a warranty 20 5 ſo: tig 
otherwiſe in caſe of lands; where the buyer muſt 
ſee this. he bath 8 1 ee wi by 
tradeſmen in their trades ; arid if goods in pan 
are refuſed to be delivered, on ofering the mo- 
ney, &c, action on the cafe tha ＋ be bad. Gro Cro) 
Fac. 4/196, Salk. , 4 N. 18. 

Raym. 593. | 11 = 
5. For a particular nuiſance to man's bouſ 

* „way, 5 or air, by dallang, diverti 

(topping, digging, Se. whereby he's 

action of the caſe lieth, If one builds his 

fo that the eaves: thereof over atid drop 

upon mine, and cauſe it to or otherwi 


trquble my dwelling 1 29k Or if a man erect 


4 a houſe 


a houſe, upon a new foundation ſo near to my 


near a man's: parlour, whereby he loſes the be 
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houſe, that he ſtops up my window, and takes 


away my light; I may have action af the caſe 


ainſt him; but not if the building be on an 


foundation, where there was a houſe before. 
Co. Lit. 56. Bulft, 116. 


Ihe erecting of a Eis houfe, 2 den 


or a houſe of office, c. may be a nuifance for 


which he, that hath any damage thereby, may 


bring this action: Where a man hath a water 


running to his houſe or land for his neceſſary uſe, 


and another ſtops or turns it: or in caſe a-tan- 


ner erects a lime pit near the water - courſe, ſo 
that the corruption of the pit ſpoils the water; 
if dye· houſes are erected, the filth. of which de- 
ſtroys fiſh in a river; or if any tallow-chandler 
ſets up a furnace near an inn, and the ſtink an- 
noys the gueſts; hogs are kept in a hog-ſtye 


nefit of it, (9c. Theſe are nuiſances, for which 
action lieth: and an action upon. the caſe lies, 
for hindering of the wholeſome. air, as well as 
for corrupting of it. 2 Ro, Abr. 14⁰¹ 7 elv, 4, 
159. 9 Rep. 58. 

Building a fiviths forge near another's heck 
and making noiſe with hammers, was held a 
nuiſance; although: the ſmith-worked at ſeaſon- 
able times, and had, been a blackſmith above 
twenty years in that place, Sc. For though a 
ſmith is a neceſſary trade, and ſo a lime - burner, 
and hog-merchant ; yet they muſt be uſed not 
to be injurious to the neighbours ; or action of 
the caſe lieth: alſo any perſons may abate or 
remave nuiſances, that are prejudiced by them. 
Lutw, 6g. | 

For the breaking down a wall, or fluice: or 
if one break down. the bank. of a river, &c. 


86 SOS & os. th. di... Ms. 8h. ie Prin Rn 
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Allo for damming up rivers, or throwing ſtones | 


or rubbiſh therein; and ſtopping, or not ſcour- 
ing of a ditch, Sc. action on the caſe lies. And 
the continuation of a nuiſance, is as it were a 
new nuiſance : but for a common nuiſance to a 
highway, and'annoyances of rivers, bridges, Gc. 


common to every body, the remedy is not by 
action, but by preſentment or indictment. Dy. 


248. Co. Lit. 402. 4 


A man ſhall; not have private action for a 


common or public nuiſance. L, Rep. 5 56. 
Perſon injured by a nuiſance may not abate 
the whole of it, where it ariſes only from exceſs; 
dut only ſa much of it, as by it's exceſs, above 
what allowable, conſtitutes the nuiſance. 1 
Burr. Rep 267,268. 28, 
Who may or may not abate a nuiſance. 2 
Wilſ. Rep. 58. | 6732.7 4 1x81 . 
Indictments for nuiſances muſt. be demurred 
to, they are not quaſhed on motion. 4 Burr. 
Rep. 2116. | in od. Li io 
Owner of houſe, although he be not in poſ- 
ſeſſion, may maintain an action upon the caſe, 
for ſtopping up the windows of the houſe. 
S. e 044k ob 3; | 
Action on the caſe lies againſt» the Bank, 
&c. for refuſing to transfer ſtock. Doug. Rep. 
524. e A ip | 
Action on the caſe proper remedy. for fraud 
2 the toll of a market. Cowp. Rep. 664, 
By a maſter for beating his ſervant, or by a 
father for beating his child, will not lie, 
it be added, © per quod ſervitium amiſit. 3 
Burr. Rep. 1879. 20 17 
Father cannot maintain an action, for aſſault- 
ing his daughter, ſhe being adult, and then 2 


al 
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the ſervice of another perſon; ami IF 
with child, fare rains ae, 3 
Rep, 76... 

Action "ws Waden profecution, muſt be 

| grounded on expreſs or implied malice, and 
want of probable cauſe. 4 Burr. Rep. 1974. 
| Ges e ee 2 Burr, 

Rep. god, 1011, 1012. 

Acklon of afſuq/it wAl lie in many * 
vi e ee ee e 
not. 2 Burr, 3 

This ſpecies unfit lies in many. inſtan- 

for money — from a third perſon, 

under lawful authority, 2 e Rep. 1008, 
1009. 

This on lies only far money which * 


fendant ar /equo- et bono, ought not ene, 
2 Ace be e 1012, 1 mite 
lies for money. pai y 5 or 
upon a confideration that fails; or fo 
obtained by impoſition, extortion, 
ny — 2 Burr. Rep. 
pon the caſe lies for Fe liciouly 
FE. out a 933 of bankrupt. 3 Burr, 
Rep. 1418, 1419. 2 Will. Rep. 145. 1 Blath, 
Rep. 427. 6 Com. Dig. zreen. 293. 1. 
 . Caſe wn nature of waſte, will lie againſt te- 
nant ge years after expiration of the term. 4 
Rep. 4. 
; 5 may be joined. 2 Bt. Rep 
84 
Action commented as a town cauſe, not 


objeted tn; to be conſidered as ſuch through- | 


out. a Bl Rep. 992. 
Action lies for ſuing in inferior. court not 


pro he — of cauſe. b _ Jess 
2 If 0 1 N - 
In 
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In an action upon the caſe, complaint is 
wade of a wrong in Rg END 


alt. 2 3 ind 
againſt a commanding 


cer in Germany, yr — a ferjeant of 
- guards to à common ſoldier, there, Ger- 

many being out of the King's dominions. 2 
Ma Rep. 334, £7 
Aion lies againſt a common law pradliſer 
for = to charge a perſon in execution, 

rather for want of judgment, than from 
2 88 9 * 325. $ Jars Rep. 1788. 
4 2060, S. 

Action for money had and received to plain- 
tif's uſe, does not hi for ludia ſtock. 5 Burr. 
Kep. 2592, 

Action upon the caſe lies againſt deputy 
polt-maſter for nan-delivery' of letters gratis 
in a country poſt town. 1 Wilf. Rep. 443. 2 
Bl. Rep, go. W . 5 
2715, 2716. 

Action upan the caſe lies againſt paviours 


—. | 
ouſes, w | 
tube, 1 Wi Rep. 461. 2 J. Rep. 
9 
Vat. of will ke for tolls. Durnf. and Eg 
ep. 61 
Aſfumpſut lies for money had and received, 
— has been made 9 contract 
put an end to, Durnſ. and Eaft's Rep. 133. 
All actions of ar va nature, cauſe 
whereof ariſes abroad, _ be laid as happen- 


ing in an Engliſb county. Corp. Rep. 177. 

Actio — — bee cum perſond, is a 
maxim not generally, much bel. univerſally 
duc. Coup, Rep. 37. 


Action 
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Action will not lie for à malicious proſteu. 
tion, without in declaration, original 
ſuit to be determined. Daugl. Rep. 215. 
Addion of account is of late very much dif. 
uſed, ſince it is found by experience, that the 
moſt ready and effectual way to ſettle matter 
of account is by bill, in a court of equity, 
where a ory may be had, on defendant'; 
oath, without rel ih _ on the evidence, 
which the plain be able to produce; 
though when an 1 is once ſtated, nothing 
is more common than an action upon the in. 
plied afſumpfit, to pay the balance. 8 
A umpſut on an account ſtated, does not 2 
an infant. Durnf. and Eafs Rep. 40. 
Allowance of ſimple contract debt, in a ſet 
tled account cannot be yy in bar of 
indeb. aff. Say. Rep. 250. | 
Account ſtated is not a plea; m 0 to & 
mand of debt of ſame degree. 1 Burr. Rep. 9. 
Action of covenant is brought where a man i 
bound by covenant in a deed, entered into by 
two or more perſons to do, or not to do ſomt 
act or thing agreed betwixt them, when he hath 
broke the ſame: and is divided into, : 


1. Covenant perſonal fot doin _ 40 ci 
2. Covenant real concerning lan | 


1. A covenant between perſons mult be todo 
what is lawſul- and poſſible; or it will not be 
binding: and in ſuch caſe, where there is any 
agreement under hand and ſeal, action of co- 
venant may be brought on it; "and if one i. 
party to a deed, his — to pay m 
to a covenant. 2 Mod. 91. 

VU pon a bond action of covenant lies, it pro 


ring an . and if a . covenants 
to 


r . cot be TS - 
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commonly the party 
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to pay another a certain ſum of money at a day, 
e be may bring action of debt — 9 
writ' of covenant be had at his election: but 
when only a hand is to a writing, and not a 
ſeal, eovenant Heth not, but action of the caſe 
upon breach of the agreement: And by releaſe 
Gel eoveridnt from the covenantee,” # eove- 
nant-is diſcharged, with the action thereon, Oc. 
2 Danv. Abr. 228. Lil. 346. Allen 39. 

If a man covenant with one to pay him money 
on à time to come, and do not ſay to his execu- 


of covenant for the money, and recover the 
ſame: alſo in every caſe where a teſtator is 
bound by a covenant, the executor ſhall be 
liable, if it be not determined by the teſtator's 
death. Not only parties to deeds, but their 
executors and adminiſtrators, may take advan- 
tage of covenants : but there may be an agree- 


ment and covenant,” only to be performed 6 
1 4 


the parties themſelves. Dy. 12. 5 Rep. 
Cro. Eliz. 552. 2 Danv. Abr. 235. 
In deeds and articles of covenant, ſometimes 
a clauſe for performance, with a penalty, is in- 


= 
” 


W ſerted ; and - other times, and more frequently 


bonds are given for the 4 . with a 
ſufficient penalty, ſeparate from the deed; which 


Y laſt being ſued; the jury muſt" find the pe- 


nalty, but on covenant the damages only. And 
damnified in this action 
ſhall recover nothing but damages for the 
breach; except real actions. F. N. B. 145. 
If covenant be to pay one of two things, at 
election of payee, and breach aſſigned in action 
of covenant be, that neither was paid, it is not 
bx i £96 wat e 324146 21" pub" 


"34 I 


ters, ©, If the covenantee die before the day, 
his executors or adminiſtrators ſhall have action 


J 
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neceſſary to he alledged in declaration, that 
election was made. Say. Rep: 23 

In covenant, t t apprentice hall not abſent 
himſelf from maſter's ſervice, neceiving; appren: 
tice after ablente,, may en in een 
n Say. Rep. 116. 

Where thete are mutual covenants, defends 
ant cannot. take advantage of non-perforraance 
of plaintiff 's:\covenant, by way: of ſet off, unleſs 
* Cowp. Rep. — 

— — ny for. a penalty ſhall ſtand. 
damages by: non-pexformanee, 4 
Je Corps Rep. 357+ / 

Iſſue cannot be joined on a, general inen 
of performance. Coup. Rep. 57 8. 

In declaration.on de ang ee only 
the ſubſtance of the deed and covenant th 
ſet 9 2s will :ſhew Dlaintüft x 996 un 

uf pn TT eISY uri will rakes 10 malle 
to ſtrike it out with. coſts, and will cenſure the 
ſpecial pleader. Coupe Rep: 665. .. 

If leſſee covenant not to undex-let let without 
conſent of leſſor by, deed with power of re. an- 
try in caſe; of breach; acceptance by leflor, of 
rent due aſter condition broken, with full 


notice, waver of forfeiture. Cowp, Rep. 8g. 


Covenant of leſſor and His anceſtors, to fe. 
new at the ſame rent, 4nd under the ſame co- 
venants, | repeatedly: inſerted in different ge- 
newals of teaſe; for lives, conſtrued and held, 
though doubtfully worded, a. govenent fol 
perpetuahrenewal. Comps, R- 8 19. 

Indepandans | covenants. cennat be i of 
. Lofts Rep. 198. { bng or 


- Reciproeal covenants are, where. one is 46.40 


ſueh an act, the other doing ſuch an one, and 
both are ſimultaneous, Loft's Rep. 198. 
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Of. Afttons and Remedies: 
Nun infregit conventionem, not an iſſuable 
plea. t. to a breach of covenant, aſſigned i in the 
_— 2 Bl, Rep. . PAY, 

ne party cayenanting to is 
not be pleaded in bar, to the other covenant- 
ing to do angther thing; this not being a con- 
dition precedent, but a mutual covenant; 2 
Bl, Rep. 131333 
ina building and repairing leaſe, to leave: de- 
miſed premiſes, with all new. ereQions, well 
repaired, conſtruad to extend to new erections 
Ws wg mee —.— agreed to be laid out, in 
new erections and rebuilding; ; and covenant to 
dem n. — „extending only to ben Croce 
hy fs urr. Rep Rep. 290, 2961717 77 7h F 
preſs, Tovenant- Binding implicd ons not. 
3 Burr, Reg. 1640. 
Attornment need not be averred, an — 
tion of covenant for rent. Dougl, Rep. — "FEY 
Covenant;not Teyocable neee urn. 
Rep. 14256, l g 0 . 
Covenant to « "op ſeized. 1 hes, &: not a 
revocation of à will. — ——.— 1286. 
Covenant toi ſtand ad max ds. a leaſe, 
3 Butr, Reps . 0 
Covenant for non-payment! of rent referred, 
to maſter, and. on E to 
tay. 1 We Reps 756 7 
covenants run with the Jand, and what 
not. d em n n 
2 ay * * —— covenants not to an 
leaſe for ertef d . not 
wach 3 Wilf. Rep. 23%%.n? | 
wt pleaded in bar of 
mother. 3 Wilf. Rep. 
of leaſe -aften. covenant 
broken, by leſſee, not liable for the breach. 


- i Bl, Rep. 351. 3 Burr. Rep. 1271. het: 


Of Aftions and Remedies. 


Leſſee covenants to pay rent, and to repair, 
with expreſs. exception of caſualties by fire, is 
liable upon the covenant, though the premiſes 
are burnt down, and not rebui t dy the = 
after notice. Darn. and EH! Rep: 3 10. 

2. Where it is agreed, that one man a alt p 
| took to another for lands in ſuch a place; this 
is a mutual real covenant ; and action of coves 
nant lies, if the other party refuſes to convey, 
Dc. And when covenants are diſtinct and mu- 

tual, ſeveral actions may be brought againſt the 
parties; but if there be mutual covenants, and 
he one not to be performed before a covenant 
precedent; there the e6venant”is-not ſueable till 

the other is performed. Sid. 423. 2 Mod. 74: 

A perſon covenants expreſ! to repaira beide 
and it is burnt down by lightning, of any other 
accident, yet he ought to 1 itz or ackion of 
covenant lies againſt him; for it was in his 
power to have guarded a 9 it by his con- 
tract, by exce Wt ny Dc. a tenant is not ſo 
bound, by: — in lau. But uhere the uſe 
of a thing is demiſed, and it runs to decay, ſo 
that the leſſee or tenant cannot have the beneft 
of it; for this no action of evvenant eth' for 
the leſſee: and if the leaſe; Oer is not 
there can be nd covenant;! or K. Li.. 
Abr. 349. Telv. 19. 2 Ditiv:". 3 lt of 

If a man makes aleaſe of lands — years, and 
then turns out the leſſee, he fall have covenant 
againſt the leſſor, tho' there he no expreſs cobe- 
nant in tlie deed: but in euſe a ſtranger enten 
before ſuch leſſee, the leſſee tat not have an 
action of covenant upon this ouſter, becauſe he 
was never a leſſee in pridity to have the ac- 

tion; yet à ſtranger to the deed may not 922 

9 of a covenant. 27 wn 8. 

A covenant 


„IN 
* 


— 


f f 


"> ©” aw. 


4 
$ 
a 
5 
- 
d 
t 
l 
. 
f 
f 
Is 
1. 
0 
ſe 
0 
it 
Yr 
d, 
, 
af 
d 
414 g 
E- 
1 
n * 
he 
c- 
ke 
2 
nt 


En 


dk AK. 264 hot on. 


A covenant. 62 the lefſes 88 all 


men, extends not to tortious acts and entries, 


ec. for which the leſſee hath his proper remedy 
againſt the a * If a perſon covenants in 
a 5 that 
and he hath no right, it is a breach of coves 
nant, for which action of covenant lieth: and 
where a man by his own act diſables himſelf to 
perform a covenant, it is a breach thereof; and 
no duty or cauſe of action ariſes upon any co- 
venant, till it be broken. Vaugh. 123. . 
21. 2 Bulſt. 12. 

On covenants in general if the laintif hos 
judgment in an action for one breach, and 
afterwards the covenantor breaks his covenant 
again, a new action may be brought, and {6 
for every breach: or in covenants 
upon a new breach, a ſcire facias may be had on 
the former judgment, and the plaintiff need not 
bring any new writ | [oft era Oba 
154. Cro. El. 5. 

Action of detinue lies * — een 
chattels, lent and delivered to a man to keep, 
or to deliver over to a third perſon, who re- 
fuſes to re- deliver them, and detains them in 
his hand. It is uſed men two caſes: >) 


1 Fer ing g. Is detained. 
2 For Tear rn — 


1. This action lies for any thing — ad arid 
valuable, wherein one may have a rig 
perty; as for cattle, cloth, — e 
jewels, bags of money ſealed, or cheſts of 
ney lock d, ſacks — loads of wood, We. 
but for money out of a bag, or corn out of a 
"yp Sc. detinue lies not, e they cannot 


193 


be diſtinguiſhed from another man's corn or 
F money z 


e hath good right to g t. Sc. 
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money; and therefore the muſt have an 
action on the eaſe, c. F. N. B. 138. Co, 
Lit. 286. | put 1 e | 
The thing detained muſt be once in the poſ. 
ſeſſion of the defendant ; which is not to be al. 
tered by act of law, as ſeizure in execution, 
c. and the nature of the thing muſt continue 
without alteration, to intitle this action; {6 
that -if leather be made into ſhoes, or timber 
be uſed in building, &:c. the writ of detinue 
will not lie. Incaſe of delivery of goods, if 1 
perſon to whom a thing is delivered dieth, de. 
tinue may be brought againſt his executors, or 
againſt any perſon to whom the ſame comes; 
as if things be delivered to be kept, whether 
by the party, or his father, anceſtor, Sc. he 
may _—— action, if detained: 11 Rep, 
9. 4 earn FIR 4 
If one lends me a horſe, or ſuch like thing, 
he muſt have the very thing reſtored, Gc. or 
detinue lieth againſt me: tho* where 
Sc. are delivered by way of loan, as if one lend 
another money, corn, or the like, he cannot 
expect the ſame thing again; but the ſame in 
Ipecie and quantity. Grantees of goods, and 
perſons to whom they are to be delivered over, 
— ſhall _ 3 of detinue: and if a man 
i goods, upon condition to be 
— — ment of money at a day; if he 
pays it, he may have detinue for the goods. 
Oro. Lit. 89. 4 Elia. 267. Bulfſt. 69. 
A general action of  detinue lies —5 one 
that finds a man's goods; though if I deliver 
any thing to a perſon, to re- deliver to me, and 
he loſes it, if another finds the thing, and de- 
livers it to one who has right to the ſame, he 
is not chargeable to me in detinue: but where 
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Of Aftions and Remedies, 


any goods are delivered to a man, and he deli- 
vers them to another, action of detinue may be 


had againſt the ſecond perſon ; and if he deliver 


the goods to.a party having right thereto, 
yet "hs ſaid he is anſwerable. 9. H. 6. 58. 2 


Danv. Abr. 511. otra? 3; 1 

If a perſon receives goods of me for my uſe, 
I may take 7 gag again without requeſt ; 
or if they are left or delivered to deliver to an- 
other man, before they are delivered I may 
countermand the authority, and require the 


goods again; and may bring an action, or 


take the goods where I find them. Co. Lit. 

8. 2, ws, oh ie | ) n 
5. Action of detinue may be had for charters, 
which make the title of lands; and the heir 
ſhall have a detinue of charters or writings, al- 
tho' he hath not the lands: and in this action, 
judgment is given to deliver the deed found by 
verdict to be detained, or the value, Sc. But 


if the iſſue be upon the detinue, and it is found 


that the defendant hath burnt or deſtroyed the 
charters, the judgment ſhall be for the plaintiff 
to recover the land in damages; and not the 
deeds, which it ap cannot he had. F. N. 
B. 308. 2 Rol. Abr. 101. vo 
Where the charters relate to the freehold, 
detinue muſt be brought in the Common Pleas, 


and in no other court: and the defendant can- 


not wage law upon a detinue of writings con- 
cerning the inheritance of lands nor of any in- 
denture of leaſe for years ; but a defendant may 
wage his law in detinue in almoſt all caſes 
touching goods or chattels; to prevent which 
trover * be brought, when the converſion 
changes the detinue to action of the caſe, and 
he cannot wage his * Co. Lit. 286. 

| 2 2 
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| Eſt in deſcribing the g 
it ſo conſiderable Th advantage over the action 


Of Attions and Remedies, 


The freedom of this adion of f trover from wa. 
of law, and the leſs deg of certainty re. 
(Salk, bee ave 


of detinue, that BY A FICTION OF LAw actions of 
trover were at length . rmitted to be brought 
againſt any man who in his poſſeſſion by 
any means whatſoever the perſonal goods of an- 
other, and ſold or uſed them without the con. 
ſent of the owner, or refuſed to deliver them 
when demanded. IHE INJURY LIES IN THE 
CONVERSION, for any man may take the goods of 
another into poſſeſſion, if he finds them; but no 
finder is allowed to acquire a property therein, 
unleſs the owner be for ever unknown: there- 
fore he muſt not convert them to his own uſe, 
which the law preſumes him to do, if he refuſe; 
to reſtore them to the owner; for which reaſon 
ſuch refuſal is, prima facie, ſufficient evidence 
of a converſion. 10 Rep. 56. The fact of the 
finding, or rover, is therefore now totally im- 
material : for the plaintiff need only to ſuggelt 
(as words of form 5 5 he loſt ſuch goods, and 
that defendant found them; and if he proves 
that the goods are bi ; property, and that the 
defendant had them in his poſſeſſion, it is 
ſufficient. But A CONVERSION MUST BE FULLY 
PROVED: and then in this action the plaintiff 
recovers damages, equal to the value of the 
thin Gretel, Biith not the thing i/elf which 
nothing will recover but an action of ae or 
„„ A 
Proceedings in actions of hover, are not to 
85 ſtayed, upon bringing the goods n into court. 
ay. Rep. 120. 
It is equally a converſion to felt the goods of 
A. which were delivered to the ſeller, by 1 


ſon not 8 AED theme it 
is ak the goods of and ſell them. Say. 


80 it ls in 4. to ſell the goods of B. for the 
benefit of C. as it would have been, in caſe 4. 


had fold the goods. for bis own. benefit, | Soy 


1 che only matter . ean be le 
ſpecially in this action. ae Rep, 16. Lehr: 


323. | 
l lie for or againſt an executor or ad- 
rp for 47 g, by teſtator or inteſt- 


i _ Pow, is fabliance founded 
on property. Corp. Ry 374. 1 Bre Bop. 
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It is a remedy to rechven theivalue 51 per- 


ſonal chattels, wrotgiull converted by ano- 
ther to his own uſe. 1 re 


Trover lies, rv the g 


dby treſpaſs 12 5 2 * 
'an I Hur. 

1 this Aden enen the er 
and admits the poſſeſſion.to be lawful. 3 


„31. TO COT? ft Sun ies 13 Un! 
. may be brought for an enlawful. gun 
verting, tho griginal palletionon was watully 
—_— obtained. 4; Fay Rep. 31. f 

No damages, can be recovered in \ this ation, 5 

for the mere taking. » Hurt. Rep. 32 
Poſſeſſion in the plaintiff, and à wrongful 
or converſion b the defendant, are the two only | 
things ne for the plaintiff to prove, in 
+to 2 to recover in this n of rope. 0 7 


S D 3-39... Crmad anti 1 
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urt; bs 31.0 2-30 bu — 

t is maintainable ce . 
of ſerif], who ſella the e a dankrupt, be- 
4 fore taken by bim in execution, after aſſign - 
ſon ment. 1 Burr. Rep. 31. 
F 3 There 


Of Attions and Remedies: 
There can be no fet-off in wer. 4 Burr, 


24 
OD Fa of of 1 trover 4 be founded in 


4 Burr. Rep. 248 1. 
* lies againſt a —— . 
for ſeiſing and carrying to king's warehduſe, 
R146. ſeilable, 5 Aer Rep. 77.5 121 520 
146 #110 i: 

Injurious covert, gilt of ann of trove 
5 Burr. Rep. 2826. 

In trover, if value of thing be uncertain, or 
plaintiff infiſts on going _— to recover — je 


damages, court will not on 
delivering up N ſued "Be with — 2 
5 B.. Rep. 902. 2 * STITOQC UAC $59 


Trover lies for a d which was loſt, and 
which defendant refuſed to deliver, unleſs paid 
for keeping ſame 2 Bl. Rep. 1117. 

. 1 Will. Re 
23. 335. n 4514 

In trover, evidence may be giren Ii they 
real time of ſuing out writ, fo ac to-avoid the re- 
lation to the firſt day of term. 1 Bl. Rep. 320. 
Judgment for defendant in trover, not-plead- 
able in bar of action on the caſe; for value of 
the ſame goods, unleſs ſame queſtion in both. 
2 Bl. Rep. 779. 44A 240, — ag boni 

Trover and caſe may 150 Bl Rep. 


848. Wi If. Rep. 
in-what- dale Ty ang divided, 
be — into court, or delivered to 


may 

the plaintiff ; and in what! cafes. may: _ 
4 Burr. Rep; 13644 nis F435 14 

As to the action of Nlander, it is neceſſary t 
obſerve jo words: ſpoken in 0 4 
a per, a e, or other great officer 
candalum magnatun, 


* 
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Of Actions and . Remeates. 
are held to be wore wh than monk * 
of a common perſon; ent, 70.) tha; 
they be ſuch as would 125 be actionab ble in th 
ar of a 1 yet when = 
Peng, reſpectable « 
ters, th L jury; w 
is redrefled by OAT PT; Ao 
on 6 many e ſtatutes, (Weſtm. 1. 3 085 * 
4. 2 Ric. 11. (. 12 Ne. 1I. c. I. J 
well on be 4. crown, . 2 in abe | 
pu . on th | 
as on behalte the D ty: — or 
the injury ſuſtai ards allo tendipg to 
ſcandalize a * or 1 in 2, me 
truſt, are reputed more hi ghly inj 
when ſpokep of a priyate., man... TINS 
1369. It is ſaid, that formerly nq — — 
bro ht for words, unleſs the langdler was ſuch, 
(it true) would en anger. the life of the ob: 
fad ef l 2 Vent. 28, But too great, 
ragement being given by this lenity 
and malicious flanders, it is now: el = for 
ſcandalous words, which may er a man 


in law, ma exclude him 1 9m. ety, 
pair his "tate or may affect a peer, a aug, 
or one in public — K. an action an the 
bad WITHOUT PROVING, ANY * 5 
DAMAGE to bave happened, but mprely on the pro- 
bability that it M1GHT happen, But. with regard 
to words that da not thus een and upon 
the face of them; import ſuch defamation as will 
of courſe be injuripus it is nec that the 
plaintiff ſhould aver ſome particular to 
have 115 which 1 15 called laying his action 
with a ßen gugd. As if t ſuch a — 
man is a bg ied, be xc fox this bring any 
action 
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80 againſt i ine, unleſs he can ſhew ſome hee 
a hf by it; in which caſe he may brin 

action againſt me, for ſaying he was 4 fry 
per quod, he ty enfation'to ſuch a Hh. 
fag! 6 "2 Rep. 15." Lab. 248. But mere ſcur. 
RN or bb words, Which neither in 
themſelves import. rare in fact attended with 
any injurious e not ſupport an action. 
So ſcandals, which concern matters merely ſpi 
| ritual, as to call a man heretic, or adulterer, 


are izable only in — ae rh court; 

P 5 enft 
e 3 2 Ne 2 

25 ent 27 ape 0 f et and aſh 


i ks dtp elf 2 op e, raſcal © 'of 
villam, n bene of B I conſequence, 
nor” of "any" of the'"dihg erous On, before 
mentioned, les the 1 5 "be applied b) 
ang” villain to''ſuch a man, or "Knave in 
ſuch" an” affair,” Se e not aQonable, 10 
Neym. 61, Dauv. Abr. 114. Hob. 93. 7. 
Rep. 184. Neither are words ' ſpoken in 
friendly manner, as by way, of advice, admo- 
nition, or concern, 51 out any tincture or cir- 
8 ce of ill will: for : 3 caſes, 
ey are not malicios en, Is 
ef be definition of oer 'Finch. f 15 
1 Lev. 82. Cro. Fac. 91.) The manner af 
loving the flander or nate, in a declaration 
for words being, that defendant falſely. and 
MALICIOUSLY, Ford, erg "1 proclaimed and 
g; publiſhed the words, 
Action of fanges lieth for Tefaming a perſon in 
his reputation; no more than an action 
on the caſe for hank, Sc. And when words 


ſpoken afſeck a man's life, ar liberty, — 
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Of Actions and Remedies. | 
trade, or tend to loſs or preferment in marriage, 


occaſion any particular damage, this action may 


flander as follow: 
1. For charging a man with particular 
_ crimes, | | CE 
2. Slander of perſons in their offices and 
e 
yp. 3 a man's title to an eſtate, 
g r. * , ' * « 1 


- 


J. Of defamation by libels, | 


1. Where any words are maliciouſly ſpoken 
of another, for which, if true, they would 
touch his life, or he might be puniſhed, ac- 
tion of ſlander lies; as to call a man traitor, 
robber, felon, Sc. or charge him with the 
committing any of theſe crimes; or to ſay of 


7. one, if he might have his will, he would do 
12 ing is actionable. 10 
no. | { - TIE il It ROLES 
ir. Ans 83 0 
ſes, 
"art 
86. 
N 
jon 
and 


charge of felony, and not be of cutting and 
taking away ſtanding corn, apples from trees, 


ſervice, Cc. or to his diſinheritance, or which 


be brought. There are ſeveral diviſions of ac- 
tions 
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and then no action will 
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calling a perſon thief ; unleſs ſomething of qua, 
lification be coupled to prove the thing no fe. 


lony ; and for conſpiring to indict a man falſy | 


and maliciouſſy of felony, or other offence, on 
his acquittal, Be. but not if it appears on the 
trial there was probable cauſe for the indi, 
ment. Rep, 589, Bulf. 112, 


concealed the murder of ſuch a man, action 
lies ; but the defendant may ſhew that the party 
is or was alive at the ſpeaking of the words, 
1 ie thereon, For ay. 
ing one is a pirate, or maintainer of pirates, 


action of ſlander lieth ; and fo it is to ſay of a 


man, that he did burn a dwelling houſe, or a 
barn with corn, Sc. Dy. 236. Brownl. 15, 

2 Bulſt. 134. Telv. 154. & 
Such words as. charge a perſon with forgery 
of falſe deeds, or with perjury, bribery, extor. 
tion, maintenance, &c. all which are puniſhable 
by the common and ſtatute laws, and affett 2 
man's liberty and eſtate ; for theſe words, an 
action of ſlander may be brought. If one ſay 
of : perſon, 1900 he e POR 112 per. 
ed in à court of record; or call him per 
Jured knave, aQtion lies; ſowhere a man b 
gave another money for forfwearing himſelf; 
and when the words charge the Party with ſub- 
ornation of perjury. Brownl, 18. 3 Inſt, 164, 
Danv. Abr. 87. ap . der lfu. 
2. Toſay of a member of parliament, or a 
hay > Ec that be is a papiſt, is actionable; 
and for laying a parſon preaches lies in the pul: 
it, action of ſlander lieth; not if words are, 
e is a preacher of falſe doctrine. If ane call a 
juſtice of peace falſe juſtice, c. A doctor of 
phyſick fool, aſs, empirick and mountebank; 
ot 


For ſaying of another, that he hath killed, or | ä 


of Attionr and Remedits. 75 | 


or ſay that a counſellor is no lawyer; call an 
attorney rogue and knaye in his profeſſion; or 
to ſay of him that he is not fit to be an attor- 
ney ; or that he is no more a lawyer than the 
devil, and calling a glerk in court a corrupt 
man, c. in theſe caſes action lies. 2 Brotuni. 
166, Danu. Abr. 119, 113. 4 Reps 15. 3 
R ne 
Charging a member of parliament with want 
of ſincerity and breaking his word, ng action- 
able. 2 Bl. Rep. 7 50. 3 Will. Rep. 17178. 
An action of ſlander will lie for words ſpoke 
againſt a ſheriff, receiver, ſteward. of a court, 
mayor, conſtable, Se. but the words ſpoken 
muſt relate to the office, and the perſon be an 
officer at that time. . For ſaying of 'a merchant 
or tradeſman, that he is a beggarly fellow, and 
not able to pay his debts; or to call him bank- 
rupt, or ſay he will be a bankrupt ſhortly ; and 
ſaying of any other that he is a runaway, and 
dares not ſnew his face: that à man is a cheat- 
ing knave in his trade; or that he keeps a falſe 
book in his ſhop, Ca. whereby he is injured, 
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er. action lies. 10 Rep. 61. Dan. Abr. 114. 
ay Hob. 93. T. Ram. 184. 
be If one ſay, that an alehouſe-keeper keeps a 
15 bawdy-houſe, action lieth; but to ſay an inn- 


keeper harbours rogues, Ec. is not actionable, 


bz, for his houſe is common to all gueſts. For 
1 calling a man whore · maſter, or a woman whore, 
. except in Landon by the cuſtom of the city, no 
a action lieth : tho” to ſay of a man that he is a 
common whore-maſter, and lay with a certain 
. woman, and is a drunken fellow, c. Or that a 
ut voman hath a baſtard, or is with child, and lay | 
2 with ſuch a man, Sc. whereby either of them 
loſe their marriage, are actionable; but not 


without 


— 
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without ſpecial damage on action at common 
law, Cro. Eliz. 582, 2 Roll, Rep. 136. 4 Ry, 
16. 2 Salk, 696. 2 Ld, Raym. 959. 

| Where a man is courting a woman, if another 
ſay of him, that he hath the French diſeaſe, 69, 
or for ſaying of a perſon, he hath the pox; le. 
proſy, Sc. by reaſon of which he-ought by lay 
to be ſeperated from ſociety, action of ſlande MW 
lies: but *tis otherwiſe if the words are that he 
had n after cured. The ſaying of one 
who Mads der a place, that he is an 1gnorant 
man, and not qualified; or of a 1 that 
he is an excommunicate, Fc. if thereby he 
loſeth his preferment, and the ſervant his ſer. 
vice, *tis actionable. Crs. Fac. 430. Dan 
Abr. a; 10%, Lev. = WIT. T1313 7% 309 1 
3. Slandering the title of another perſon « Ml 
actionable; as to ſay he has no right to ſuch: n 
Houſe or lands, or that he hath no good eſtat 
therein, c. when he is about to ſell or let the 
fame, and by this ſlander the chapman falls of 
And far calling a man baſtard, that is heir u 
an eſtate, action lieth; tho! he be not about u. 
ſell it, and he have no particular loſs by ſpeak 
ing the words, for thereby the title of the lan 
may be drawn in queſtion: but *tis ſaid, if : 
be an heir apparent, the action lies not till ht 
is diſinherited or prejudiced by it; and if EK. 
who ſpoke the words claim the eſtate as nen 
heir, the Fer not lie;"which my wA 
forth by way of bar. Col Repy 47.) 4 Rep. 1 
Dane 456g EW ys! K 7. 551 Te . 
To maintain ſuch an action, there muſt be e 
expreſs or implied malice; and the word 
ſpoken muſt g to defeat the plaintiff's tits Wo; 
if they are 'fpoken to protect a' perſon's om 
property, and prevent others from being _ 


- 
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ed, the ſpeaker is excuſable z nor is an attorney 
a perſon's _—_ liable to 

action. 4 Burr. Rep. 2425, 2420. 

As to ſlander of perſons, tho' ſcandalous 
words-are ſpoken before a man's face, or be- 
hind his back, by way of affirmation or repor, 

in jeſt or earneſt, when ſober or drunk, &c. 
WS they are actionable; and ſo it is if the words are 
| pole directly or indirectly, or . and 


cho' they are pronounced in any langua if un- 
aderſtood: but where they can have a dle in- 
terpretation, they ſhall be taken in the mildeſt 
eenſe, that no action ſhall lie. 4 Rep. 14. Hob. 
236. Cro. Fac. 438. 134 
fone ſay that another ſaid a third perſon did 
Wa certain ſcandalous thing, ſuch third perſon 
n i Wmay have his action of ſlander againſt the firſt 
man, with an averment that the ſecond never 
ſaid ſo, whereby the firſt is the author of the 
Wicandal. In caſe the flander proceeds from a 
| ol, man's wife, the huſband and wife, muſt be 
ir i ſued for it, and not ſhe alone: and for any ſcan- 
ut u dal againſt the wife, he and ſhe are to bring the 
action; but for words againſt both a man and 
Jad his wife, the huſband may proſecute one ac- 
it he tion for his ſlander, and he and the wife may 
ill b: WWWfterwards ſue another action for hers , Cro. 
if Kc. 406. Styles, 113, 166. 
nen When the words are utterly incertain, no in- 
be a uends or averment can make them good; and 
p- W theſe actions the defendant may plead the 
zeneral iſſue, Not guilty ;' or if the plaintiff 
declares on ſome of the words only, when all 
ogether they are not actionable, he may ſet them 
orth at large as he ſpoke them, and traverſe or 
uſtify the whole, &c. Alſo if the defendant 
a make proof of the words, he may plead 
ſpecial 


" 
* 
» 
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ſpecial juſtification; but if the plea be not made 
good, damages will be aggravated. Styles 30. 
T. Raym- 61.. Gor Ent. 26. 
If ſome of the actionable words laid in the 
declaration, are proved, plaintiff ſhall have a 


| verdict. Bl. Rep. 790. 


4. Defamation by libel, as by ſcandalou 
writing, Sc. is likewiſe actionable; and print. 
ing or writing may be libellous, if the ſcanda 
is not gharged in direct terms, but ironically, 
or ho there be only the firſt and laſt letter 
of the name, if the jury will find it to point at 
a particular perſon ; and the perſon who is the 
author or contriver, and the procurer, and pub- 
liſher of a libel, knowing it to be ſuch, are al 

uniſhable ; as are bookſellers, &c. who ell 
ibels, although they know not the contents 
thereof. 5 Rep. 125. Moor 862. 5 Mud. 
167. | | 

| And a libeller ſhall be puniſhed, though the 
party of whom the words be ſpoken is dead; 
and notwithſtanding the matter of the libel is 
true, for it is not material whether it be true or 
falſe, if the proſecution be by way of indictment 
or information; but in an action of the caſe, 
one may juſtify that it is true. Hob. 253 
Hardr. 470. | 

Information refuſed, as for a libel, againſt 
printer, who had publiſhed an advertiſement 
concerning a married woman, by her huſband 
order. Say. Rep. 122. | 

Such informations refuſed, for matter con- 


_ tained in an affidavit, exhibited in Chancer): 


Say. Rep. 112, 
- The giſt of every charge of every libel, con- 
fiſts in the perſon or matter, of or con _ 


: * 
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whom or which the Gr. are ere to be 

oken or written. 0 679. . 
LT circumſtances Sends bs conſtitute the 
crime, muſt be ſet forth. Corp. Rep. 683. 

Where writing is ſo clear as to amount of 
itſelf to a libel, foreign matter unneceſſary. 
Cowp. Rep. 68 3. ; i 

When libel does not in itſelf contain the 
crime without extrinſic aid, ſame muſt be aver- 
red on record; oy averments, if new matter by 
way of introduction, if explanatory only by 
way of innuendo. Cowp. Rep. 682, 684, to 
689. | GA 
A general rule, that party libelled muſt de- 
ny charge on oath, in order to obtain informa- 
tion for private libel, charging ſpecific offence. 
Dougl. Rep. 284. 

Publiſher's ignorance of contents of libel, 
no juſtification. Lofft's Reß̃. 762, 763. 
Impotence of libel, no excuſe. Lofts Rep. 
778. . 25 
Miſdating facts, or omiſſion of letters, in 


- [ = a_— 
bo, En eels 
— 


n 


of vords, will not make writing leſs a libel. 
ent offt's Rep. 778. See Id. 780. 
aſe, Action on the caſe for libellous words, ſpoken 


dr ſworn in a court of juſtice, in a man's own 
letence againſt a charge upon him in the court, 
vill not lie. 2 Burr. Rep. 29. | 

Bail for 8 a blaſphemous libel, 
hall be both for appearance and good be- 
WVIOUT, 1 Wilf. Rep. . | | 
Venue in an action for a ' libel cannot be 
anged. Durnf. and s Rep. 57 11. 
Letter that party of brimſtone, and 
Lac the itch, libellous. 2 — Rep. 403. 
Publication may be juſtified or 
Burr, Rep. 2666. 


2 


Expulſion 
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Expulſion from a quakers meeting, and 
aſſigning the reaſon in their books, no libel, 
1 Bl. Rep. 386. 2 Burn's Eccleſ. Law. 189, 

Action of aſſault and battery is an action for: 
treſpaſs againſt a man's perſon, where any inju. 
ry is done to another in a violent manner; » Wl 
by ſtriking or beating of a man, puſhing, jolt 
ing, filliping upon the noſe, c. and as'a i 
indictment for this offence for a breach of the 

ce, the party ſhall be fined ; ſo in an aQtio WW 

e ſhall render damages. Dalt. 282. Y 
If a man in anger lift up or ſtretch forth hi 
arm, and offer to ſtrike or menace another; a 
hold up any weapon to ſtrike at him, . being ; 
within his reach; or ſhall thurſt or puſh a pe- 
ſon ; caſt a ſtone at him, tho he be not ſtrudſ 


— 


5 
E 
l 


therewith ; throw wine in another's face, «i 
upon his clothes, Sc. Theſe are treſpaſſes and 
aſſaults in law, for which action lies: and if on 
threaten to beat or do me ſome bodily miſchia i 
or lieth in wait to do it; if I dare not follow 
my buſineſs as at other times, and I have u 
loſs thereby, I may have this action. 
Treſp. 236. Finch 29. 18 Ed. 4. 28. 
To hold a perſon by the arm is an aſſault, 
no battery; and to ſtrike one, altho' he is 
hurt with the blow; and ſtriking at him, if! 
be neither hit nor hurt, have been held 
aſſault: for it does not always imply a hitii 
or blow, becauſe in treſpaſs for aflault and bd 
tery, a defendant may be found guilty. of! 
aſſault, and excuſed of the battery. But if u 
one ſtrike at another, at a great diſtance; 0 
it be near, or he throw ſtones at him, &c. me 
rily or accidentally, and not purpoſely, no 
tion will lie. 22 Af: 60. Finch 40. 


. 
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It is ſaid the eaſt touching of another in anger 
is a battery; and tho* battery may not be cam: 
mitted by attempting 10 beat, but generally a 
ſtroke muſt be Aua y given; yet if one comes 
to the aſſiſtance .of another Who is beating a | 
Ws third perſon, tho' he do not touch him, te. 1s 
WT guilty of battery; and he. who.commands; or 
procures a battery to be done, may be charged 
Ws 2 principal 1 in this action. And ſpitting in 
man's face, He. is battery, if not done, f 
accident. Hob. wt | Cons. 57+ 64, Mod 
40, 72. enen aid one 
ff two or more perſons meet ina. 4, narpow 
daſſage, and without any Violencę or deſign of 
Warm, the one touches the other ene ie wil 
no battery: though if any of thera ud, & vio 
ence to force his way in a rude manner, or any 
Nruggle is made about. che 1 870 to that de- 
ee to do hurt; it will, be. a-battery;, for 
f 1 5 en of aflault and battery Ani ds 
y I4 N N $1451 44 [cx 50 
mw : To lay hands gen ; oh watder; not in an- 
er, is no battery to found an ion; thelaw 
ill not preſume any damage: and in E. e 
te defendant may juſtify moi ſiter manus i 
9 2 Alſo a man may juſtil an, aſſault, in, 
Bel nce of his perſon, or 3:07, of his, 91 5 
ly ather, mother, „Ge. and for the main- 
nance of juſtice and when a perſon is beaten 
another, he may return it, and plead that 
ie other's battery was | occaſioned * his own 
1 Cre. Elia. 770. Kel. 64. 2 Int 
I | 
5 - A man and his wife may have ies dn to- 
2 ther, for L lk having of the wife z. in 
le it be ſuch; a; battery, 2 ws hereby le en ber 
mpany or ervice,. ee N 


Ferviee-f h wife ute generally Mid for alfa. 


here divide his sétien into, PS, Fl ally: NF 
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F 


and '6Richs For loſs and injury done to the nul. 
band, in Geprwing him bf the converſutibn and 


ing and detairäng the Wife, e. Er 
e damages * 


3 Rep. hg. 
Rep. 13. 


10 Por Ahr dt duft — fa als vil 
bild or ſervant, the frufbaia, Father 4nd that 
Mall hade Aeon 6f weſpüls: but a Hulbent 
l/ iederate by corrett His Wiſe 
a mMaſter his ſervant br appr renfite, à Tehiv) ; 
maſter his ſcholar, &c, and it will not de du 
ay 2. — . | one TO 68 1 


_ 1 87 = No 
in tlie cr bnloffck. „ 6 55501, 0) 4." BY 


taritiorn Mat Gefendaht dn 5th. Mh, thi 5 
vn x ether days and times, betwern uu 
day and the conhdieement of 'the fult; all i 
ed 7 laintif, is bad. Corp. Rep. 828. 
Actien of Treſpaſs kes getierally fer 40 w. | 
6r\damage which is dene with föfee und aft 
by? one private man to whother # meine 
againſt Fee perſon of a man, and 
Agarnſt his goods and lands; 39%; * Ahd 1 — 


2 wy *Droſfls:6/6 tnkti's land er 566, 
he = divers a. begs: 

3 Cöntinued. T91i6d 21 

13 . on of treſpaſs by ſtatute,” 


e chere ought tobe a volu 
act, And d damage: and een ef athi 
h where a nin in &s am entfy on dhe ln 1 
of auscher, aud 9 und t 


r 1 
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4 FLAC. Teen ee dae that 

d hath the poſſeſſion of gopdiy'or of a hene, if 

g he be diſturbed in his Peet. Kl ur. 
572. 1 LUNTEIG Sl , 2007 5 

10 Treſpaſſes actionable are done with pretence 
oftitle, by which the property is altered, 
without pretence of titles and they are loedl, 


that is, annexed''to a plate; as” breaking ee 
cloſe of another; We. or or tranſitory, 1 8 ui. 
ing wah 8 perſon's goods; We. A perſon 

t-hath but u hare pdfſethon of à houfe er 
hand, may maſntain treſpaG dgainſt him - Nb 
has no right; and he who has but the h 
8 A done him in the Fals 

se 36. — — "Plewd. 11 

tering inte «houſe 
Sine, — > hee * 
man may. 
another, to . er wes — Gel lor 
dreakiag of: märn cloſe and ground ; or di- 
Ving a cart and ever the land ef another 
perlon, where there is n lawful way Fore! for 


ELLE EEE — — — 


'E 


or fences Gf 2 "for Eating corn ef anbther 


Is -with cattle ;\ fiſhing in anethef ma's pond,” and 
= _ the - 42 3 for e, — — 
* 1 Er. Kade 90 


in al 'theſs cis, all per- 
3 
lenser | Fare "463. 
mT wy DOE. „ "A, by ur i 
Executors may have che — 
wr goods, aaken out of their 'poſleſion z alſo 
adminiſtrators for us of 3 
ur 


of cattle, by which "means they &4 
are d j the raking 8 _ 
breaking the — — Bly of a — 
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charchwardens may treſpaſs for the pp 
Tiſh goods, belonging to the church, Ge. * 


e actions of treſpaſs for. [taking of 


the plaintiff muſt alledge a property in 
ba for. there may be two intendments; 
chat they were the defendant's own, goods, 
— ih then the taking lawful; and the other, 
that they Ne the e of the plaintiff, when 
the taking will he wro ; tha! ; wherever ji 
en in conſtruction,, it ſhall;-be taken 
woſk ſtrongly againſt the plaintiff in the: ac: 
tion. F. V. 10 117715 „Aren Tag, 08 
2 Le.. 20« | mw 2£f off 21 bas. ; id On #60 
In treſpaſs againſt, three ree perſons one of che 
commits! another. impriſonment, 
_thethird takes 98 8, Ec, all at qne time; 
all are guilty; of dhe whole, and action lic 
5 them, ſo; wm: penn Go do 
treſpaſs, and they; are all, Preſent wh en done, 
Aaltho? ſome, of them only look ON; i if they do 
not declare their SI theret9s::; Ca, Lit. 57 
10 Rep Rap. 66. Cos 32% 315d) d ot io 
This action lies for making an exceſlive di 
troſs, in caſe..defendant; Bad! no right ko ig? 
train; 8% Rep, 684, arr tr 000 571 will. 7 
Defendant in this actjon cannot juſt 
throwing down ladder, upon. which a perſon is 
altho? ladder be unlax Bae yen his 
land. Say. Kap. 109 abus 
Treſpaſs does not lie 5 a pound-keepe 
merely for receiving cattle, though taking 
tortious, unleſs he: 2 beyond bis duty, of 
aſſents to the) treſpaſs, | Cœiops R. 
: Treſpaſs vi 25 armit, and treſp + onthe cal 
_ ay +" fs the ſame action, 2 Burr: 
| anne F Be Bars. . 
5. omni 111 


+1418 1 12 1 . * Where- 


a m_ 


SSS Sa r a 
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| SI S- BER Q ES a r 700.0 ee Ree. * 


3 


Of Acliont and Remedies.” 


Wherever there is an excluſive right, tteſ. 
ys ui et armis will lie. 3 Burr. Rep. 1827. 
Merely 3 in voluntary treſpaſs may 
be e a vo ket or comet one e 4 Day 


1 Aceh ow 12 a muſt 
ſpecify partixulars. 4 Burr. Rep. 2456. 


Trolls and abult wil Ee Be having ori- 


ginally thrown a+ ſquib, which, after 
been taken up, and thrown about in ſelf. 5 
fence by two other: perſons, at laſt hit defend - 
ant, DT a "4 Hl. Rep. 892”. 3 
403 orf {21 5 
r e er Fit, plaintif may: 
2 out naming the cloſes, 
_ the common _ n wow: 

aſſignment, 3 B. Rep. 1089. 
Treſpaſs lies far working an „ch; the 
hb OT taking admitted to 'be lay Duraſe 
Reps 12. 


2 
] treſpaſs in followin A for wo 
* ul the ——_——_ of wg 


and Eq; Ratoi$344!: i bits (hin tr: ian 


In treſpaſs. — 9 is —— 
derate wrong. 2. Wilf. Rep Rep. 313 3 2. Kr 


Treſpaſs hes for owner © 
for placing a ſtall in a. market, without bis 


getting hter wick 

child, per quod ſemutium amifit, will lie, altho?. 
OL EY 3 Wilf, Rep. Bar 1285 

is action will nat, Even: for a parent, if 

the child Was not aQually in his ſervice.” be 
Burr. Rep. 1179. 150 


Mies | be confidered in treſpaſs: as. ids 
ter of em W 3 mw Rep. 22. 


G.3 Treſpalt 


Tr 


eſpaſt . e armir lies agdinft- ſheriff. for 
the goods of A. iniſteud af thoſe of B 
ONES : r N 2 Bl: Rep. 
Treſpaſs 1 lies againſt e officer, for ende. 
ing houſe under warrant of the comimiſſtoners, 
obtained upon defendant's own: 
that a a teas. were concealed therein, 
E mer 4" Repo ge 2 


a. If ſeveral: aQions' of 7 be 
for the fame aſe, and they . vu 

e defendant, he may get them joined into 
ane; but then che treſpaſſes muſt not be of ſe. 
veral natures : which may nat be tried in one 
actinn : and amm may action TOES 
for divers treſpaſſes ur for a treſpaſs done in 
ſeveral places; if they are in the fame county ; 
for otheruiſe they cannot receive one trial, 
they being local cauſes of action triable in 
tian of treſpaſs; et armis hes not but t in 
court of record; and in this action, perfect g- 
tice muſt be taken of the day when the treſpaſs 
was committed, whether there were not ſeveral 
treſpaſſus at ſeveral times, and the place where 
dome, with the damages ſuſtained: treſpaſſes 
continued ma del Wes be laid with a cortinunde divers 
days; We, but muſt lie in continuance; 
and it is Fern > ſet forth that the defendant, 
2 a day and ſuch a day, cut ſeveral 
trees, Ar. (and not from ſuch a to ſuch a 
time) when evidence may be given of 2 
on he 3 kom thoſe days. 2 S$a/k. 638. 9 


4 to trelpaſſes N perſons malic 


maiming, wounding, or hurting any - 
? 


* 


Der r 


& 
al, 
he 


= There is nothing in e * 


of Au, and Eu, 


ng down inclofures, ſhall par pany de 
40¹. damage in tr eſpaſs, the plain ti tall hrs 


come in — or — af the plain, 
N be woll 
roved, Nc. I in treſpaſt 
deſendants are acute, they have coſts; 
except the we — | 


* $1 


— 21 — al 
fes for . de weft can n ity . 


not be excuſed, but nenne 
ceſſity. ee 


in any of the ſubſequent editions, 
touching the action of falſe im prifon- 
ment, and as that ſfubject i is very 9 — 
and leargedly . by the 
mentatox of the (1) Laws. of E * | 
1 ſhall only add here ſuch determina- 
tions as have been made on the fub« 
— frnee Sir Millium's laſt edition ; 


auſe it is D 
ſew readers on the law, ate not in 


| eon af at malt yal —— 


1 
lies, rebels Agr 1 25 AR 


(1) 3 Black, Com, 129. 
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impriſonment of the defendant, at the 
ſuit: of che latter, by virtue of à ca. a. ſued out 
. 3 W. Rep. * 2 er 


"This adi How in England; dirs native of 
Minorca, againſt the governor of-that-iſland, 
for an injury of that nature: committed i in 
Minorca: Cowp. Rep. 161. 

This action is maintainable ee the 
defen on a void or 1 proceſs. 3 
Wil, "x ep. 341. 2-Bl; Rep. 84 

is not neceſſary i in this ation, in order to 
juſtify the . impriſonment under capias of in- 
ferior:court, to ſet out all the proceedin n 
that court, or to:ſhew;:that the cauſe of 
in inferior eng aroſe within the urikicien 
of chat court. Say. Rep. 82, 883. 

On an action falſe impriſonment, where 
defendant juſtifies the commitment, as à ma: 
giſtrate, for a bailable offence, in conſequence 
af an information upon oath, plaiptiff 1 
general replication, de ijurid ſug N 

cannot give in evidence, a tender and r 
of bail, ou ought to _ p 3 it ſpecially. 
2 BI. Rep. 116 

\ This Aalen 2 not lie for a perſon arreſted 

by legal —— at a time when privileged 


redeundi wanne court; 2 Bl. Rep- 
r. 
Treſpaſs vi py Amit ſor impriſonment; does 


not lie agajnſt a ſerjeant at mace, for refuling 


to accept bail on arreſt, | Weil. Rep. 343. 

90 Aion will not, lie 4 e law, for 
falſe impriſonment, ' where the impriſonment 
merely i in conſequence of taking a ſhip. as pri, 
altho' the ſhip be el. Dovgl. 135 296, 


rept Foy 4 
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in ejectment, lieth, where lands or tenements are 
et for a term of years: and afterwards the lef- 
ſor, reverſioner, remainder-man, or any ſtranger 
doth eject or ouſt the leſſee of his term. F. N. B. 
220. In this caſe he ſhall have this writ of 
ejeftion, to call the defendant to anſwer for en- 
tering on the lands ſo demiſed to the plaintiff 
for a term that is not yet expired, and ejeting 
him. And by this writ the plaintiff Fa 
cover back his term, or the remainder of it, 
with damages. 5 W 


Since the diſ ſe of real actlons, this mixed 


trying the title to lands or tenements. It may 
not therefore be improper to delineate, with 


manner of it's proceſs, and the principles where- 
on it is grounded, | LIC 

The writ of covenant, for breach of the con- 
tract contained in the leaſe for years, was an- 
tiently the only ſpecific remedy for recovering 
againſt the Jeflor a term from which he had 
ejected his leſſee, together with damages for the 
uſter. But if the leſſee was ejected by a ſtran- 
ger, claiming under a title ſuperior (F. N. B. 
145.) to that of the leſſor, or by a grantee of the 
reverſion, (who might at any time by a common 
Te a have deſtroyed the term,) tho” the leſ- 
ee might ſtill maintain an action of covenant 


ontract or leaſe, yet he could not by any 
means recover the term itſelf. If the ouſter 
as committed by a mere ſtranger, without any 
tle to the land, the leſſor might indeed by a 
al action recover poſſeſſion of the freehold, 
Put the leſſee had no other remedy againſt the 

\ | ejector 


A writ of cyeclione , or action of treſpaſs 


re- 


* 


proceeding is become the common method of 


ſome degree of minuteneſs, it's hiſtory, the 


againſt the leſſor, for non- performance of his 
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2 * the — — Ki 15 b. 
from his farm. Fitz. Abr. tit. ene 2% 
afterwards, when thy courts of equi 8 

oblige the ejector ta make a ſpecific 
| —— to the party 2 injured, 0 

—— of law ab 24 adopted the ſame method of 
doing complete juſtice; and, in the proſecution 
of a writ. of ejectment, introduced a ſpecies a 
remedy nat warranted by the original writ un 
prayed hy the declaration (which go only for &. 
mages merely, and are ſilent as to anyreſtitution) 
viz. a judgment to recover the term, and a wn 
of ſſion thereupon, This —— ſeems = | 
have been ſettled as early as ther eh OE | 
IV. * tho! it hath been ſaid F. N. B. 220.) 
have firſt _ under | VII. becauſe it 


probably fiſt. to its preſent Wl: 
One un 0 that of trying the title to the land 


The better to apprehend the contrivance, 
whereby this end is effefted, we muſt recollet f 
that the remedy by ejectment is in it's o __ | 
an. $8ion brought by one who hath a | | 
. years, to repair the injury done him by 

poſſeſſion. In order — to convert x inn 
a method of trying titles to the frechold, it i 
1 that the claimant do take poſſſh 
of the lands, to him to conſtitutes 
lege for years, wha may be e of recei 
ing this injury of diſpoſſeſſion. For it would bs 
an offence, called in our law. MAIN TENA 
to convey a title to another, when the granm 
is not in poſleſſian of the land: and indeed in 


* 7 Edw. IV. 6. Per Fai home part ejetiont firms," 
pl Petty cn dad fon — uf me pre je come in * 
ciecit infra terminum; es, ff met ſuit arere, dongues tout 1 
dameges. (Bro. Abr. tit, quore ejecit infra termizum, 6. 
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ne doubted; at firſt, whether: this occaſional 
WW feffion, taken merely for the purpoſe of con- 
eying the title, ex ed the leſſor from the le- 
U guilt of maintenance. 1 Ch. Append.. 
g9—Whew therefore a perſon, who ight 
W entry into lands, determines to acquire that 
© -oſefion, which is wrongfully with-held by the 
eſent tenant, he makes (as by law he may) 
FORMAL entry on the premifles ; and being ſo. - 
poſſeſſion of the foil, he there, upon the land, 

als and delivers a leaſe for years to fome third 

-rſon or leſſee: and, having thus given him 
Wntry, leaves him in poſſeſſion of the premiſſes. 
his lefſee is to upon the land, till the 
rior tenant, or he had the previous poſ- 
freſn and ouſts him; or 


t cjector, which ever it was who ouſted him, 

recover back his term e r But 

here this action is brought agai ch a ca- 

nal ejector as is before mentioned, and not 

gainſt the very tenant in poſſeſſion, the court 
ill not ſuffer the tenant to loſe his poſſeſſion 
ithout any opportunity to defend it. Where · 
re it is a ſtanding rule, that no plaintiff ſhall 
oceed in ejectment to recover lands againſt a 
aſual ejector, without notice given to the te» 
ant in poſſeſſion (if any there be) and making 
im a defendant if he pleaſes. And, in order 
maintain the action, the plaintiff muſt, 
' caſe of any defence, make out four points 
efore the court; viz. TITLE, LEASE, ENTRY, 


ad QUSTER, Firſt, he muſt ſhew a good ile 
| in 
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in his leſſor, which brings the matter of ripht 
entirely before the court; then that the leſſat 
being ſeiſed by virtue of ſuch title, did mi 
him the 2 for the preſent term; thirdly, tha 
be the leſſee or plaintiff, did enter or take pil 
ſeſſion in conſequence of ſuch leaſe; and then 
laſtly, that the defendant oed or ejected him, 
Whereupon he ſhall have -_ to recover 
his term and damages; and ſhall, in conſe. 
quence, have a writ of þ er, which the 
therif is to execute, by delivering him the 
undiſturbed and peaceable poſſeſſion of h 
term. +1 | 44 
This is the regular method of bringing a 
action of ejectment, in which the title of he 
leſſor comes collaterally and accidentally before 
the court, in order to ſhew the injury done to 
the leſſee by this ouſter, This methad mult be 
{till continued in due form and ſtrictneſs, ſav 
only as to the notice to the tenant, whenere! 
the poſſeſſion is vacant, or there is no actul 
occupant of the premiſſes; and alſo in ſom if 
ather caſes, But, as much trouble and forms 
lity were found to attend the actual making d 
the leaſe, entry, and outer, | a new and more 
eaſy method of trying titles by writ af ejeftment, 
where there is any actual tenant or. occupier of tht 
premiſſes in diſpute, was invented ſomewhat mort 
than a century ago, by the lord chief juſtice 
Rolle, who then ſat in the court of upper; bench; 
ſo called during the exile of king Charles the 
ſecond. This new method intirely DEPENDS on 
A STRING OF LEGAL FICTIONS ; no actual leak 
is made, no actual entry by plaintiff; no aQtul 
ouſter by defendant ; but all are merely ideal 
for the ſole purpoſe. of trying the title. 10 
this end, a leaſe for a term of yeats is to be * 
45 ſ 
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yy him wWho claims title, to the plaintiff who 
Wings the action; as by T. B. to A. B.; which 
haintiff ought to be ſome real perſon, and not 
erely an ideal fictitious one, who has no exiſt- 


ws nce, as is frequently tho* unwarrantably prac- 
im iiſcd : 6 Mod. 309. It is alſo to be ſtated that 
J. B. the leſſee, entered; and that defendant 
ne.. D. who is called the caſual ejedtor, ouſted 
eim; for which ouſter he brings this action. 


\s ſoon as this action is brought, and the com- 
laint fully ſtated, in the declaration, C. D. the 
Waſual ejector ſends a written notice to the te- 
Want in poſſeſſion of the lands, as E. E. inform- 
ng him of the action brought by A. B. and 
Wranſmitting him a copy of the declaration. On 
eeeipt of this friendly caution, if the tenant in 
oſſeſſion does not within a limited time apply 
Wo the court to be admitted a defendant in the 
ead of C. D. he is ſuppoſed to have no right at 
1; and, on judgment being had:againſt C. D. 


one he caſual ejector, E. E. the real tenant will be 
um urned out of poſſeſſion by the ſheriff, 

Bat if the tenant in poſſeſſion applies to be 
ande defendant, it is allowed him on this 
. ondition; that he enter into a rule of court to 
{th onfeſs, at the trial of the cauſe, three of the four 
* equiſites for the maintenance of the plaintiff's 
ſti con ; via. the LEAs, of T. B. the lefſor, the 
">; WE" Tay of 4. B. the plaintiff, and his 0UsTzR 


; the AE) F. E. himſelf, now made the defendant in- 
ed of C. D. which e as they are 
lea dolly fietitious, ſhould the defendant put the 
au intiff to N he muſt of courſe be nonſuited 
deal, er want of evidence; but by ſuch ſtipulated 


onfeſſion of leaſe, entry, oufter, the trial 
made l now ſtand on the merits of the tik only. 
This done, the declaration is altered nne 
| e 
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the name of E. E. inſtead of C. D. and th 
cauſe goes down to trial under the name d 
A. B. (the plaintiff) on the demiſe of 7. 3 
(the leſſor) againſt E. E. the new defendant, 
And therein the leffor of the plaintiff (T. Bi 
bound to make out a clear title, -otherwiſe I 
fictitious leſſee cannot obtain judgment to han 
9 of the land for the term ſuppoſed 
be gramed. But, if the leſſor makes out hifi 
title in a ſatisfactory Cory manner, then F 
and à writ of E n hall go the 
nominal plaintiff, WhO by this 90440 has fron 
the right of T. B. his ſuppoſed leflor. 
prevent fradulent recoveries of the 
dy colluſion with the l tenant ef Sram all u 
'nants are obliged by 11 Geo: 2. c. 49. on pain d 
forfeiting three years rent, to give notice to the 
landlords, when ſerved with any declaration k 
ejectment: and any landlord may by leave of th 
court be made a roldefendant to che ation; 
-which indeed he had a right to demand, long be 
fore the proviſion of this ſtatute. J. Mod. v 
Seth. 257. In _ manner as {previous t6 tk 
ſtatute of Wept: 2. C. 3.) if in a real action 
tenant of che Feeks d made default, che 
mainder-man or reverfioner had 4 right 
in and defend the poſſeſhon; leſt, 5 — 
were had againſt the — eſtate 
behind fhoüld be turned to a » naked 
"Bratt. J. S. cn d 14. 
But if the new Lefendent- fails Fo upper 
the trial, and to confeſs! leafe, entry, und oufe, 
dhe plaintiff” A. B. muſt indeed the there # 
fuited, for want of proving thoſe e 
ut ſwacment vm in he end be emered a 
che caſual ejettor C. D.: for the London 
Which E. E. Was admitted a defendunt is bros 
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and therefore the plaintiff is put again in the 
fame ſituation as if he never had appeared at 
all ; che conſequence of which (we have ſeen) 
would have been, that judgment would have 
been entered for the plaintiff, and the ſheriff, 
by virtue of "a Writ for that purpoſe, would 
have turned out F. E. und delivered poflefion 
0H. B. The fame proceſs therefore as would 
have been had, provided no conditional rule had 
been ever made, "maſt now be purſued as foon 
as the ebndition is broken. But execution ſhall 
be ſtayed, if any landlord after the default of 
his tenant applies to be made a defendant, and 
enters into the uſual rule, to conſeſs leaſe, 
entry and ouſter. 11 Geo. 2. c. 19. 

The damages recovered in theſe actions, tho” 
formerly their only intent, are now uſually (ſince 
the title has been conſidered as theprincipalqueſ- 
tion) very ſmall and inadequate ; amountin 
commonly to one ſhilling or ſome other trivia 
ſum. In order heveforeto complete the reme- 
dy when the poſſeſſion has been long detained 
from him who has night, an action of treſpaſs 
alſo lies, aſter a re in ejectment, to re- 
cover the MESNE profits (i. e. the profits ariſing 
between the time of ejecting the plaintiff, the 
colts and his recovery in ejectment) which the 
tenant in poſſeſſion has wrongfully received. 
bow of action may be brought in the name of 
ther the nominal plaintiff in the eje&ment, or 
his leffor, 3 the tenant in poſſeſſion; 
whether he be made party to the ejectment, 
or re to go by default. 2 Burr. 
This action of ejectment is however rendered 
oe eaſy and expeditious remedy to landlords 

tenants arein arrear, by 4 Geo. 2, c. = 
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| As this action of treſpaſs and ejectment it 


the common remedy, whereby to recover 
miſſes, held againſt the will of the landlord, in 
caſe the tenant hath no right to continue in 
poſſeſſion, from there being no agreement be. 
tween the parties for that purpoſe; for the 
mere punctual payment of rent, as is vulgarly Wl 
underſtood, is by no means a legal reaſon for: 
tenant's holding over, after the expiration of 
his term; in order to obtain ſpeedy and effeQua 
juſtice againſt obſtinate and inſolvent tenantz, 
we will diſcourſe. on the matters that ſeem molt 
neceſſary to be known, under the following 
PATSCUMND,; VIZ. | 1 


J. The ann | 
II. The judgment; and 
III. T he execution; and 


F 1. . The Declaration.” 


Fi bann ol is an aQtion of treſpaſs iow 
by the (2) leflee of a term of years to recohe 
(3) ſueh (4) term, when he is ouſted thereof 
the origin, improvement, utility, eaſe, and 
expedition of this ingenious fiction is nov 

e uſed to recover the poſſeſſion of 


«ö | \ 
— _— * - — — 12822 * 
a — — 
% 


(1) EjeQment i is a poſſeſſory —_ mink ray e ger 
where plaintiff's leſſor may enter urr. Rep. 
0 An attorney at law cannot be less. ' Doug. Rep, 
n. 
(3) Recovery binds the right and intereſt of him, who ha 
= inheritance, and makes a title in the plaintiff, By Holt, 
e 4 1 8. aR. 2 806. By Bal, 
4 ment the only remed 3 
9 '1 Salk, 258, 2 R. Rayen,b 3250 
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lands, and ſupplies the place; and is adopted in 
lieu of many, nay: almoſt all real (1) actions, 

for the trial of titles to the poſſeſſion of lands: 
The method of, eommeneing the above ac- 
tion is by 492: feigning a leaſe; and a nominal 
6) plaintiff, an <jeftor, or nominal defendant, 
and thereupon to draw a fictitious declaration 
W:cainſt ſuch feigned ejector, with notice or 
a fabſcription at bottom thereof, to the te- 
nant or tenants in poſſeſſion of the premiſſes, 
intended to be recovered, for him, her, or them 
Wo (4) appear, and defend his, her, or their title 
premiſſes, or elſe that the feigned cjeQor 
: all. folken judapwend tn be ſigned againſt him 
by default, whereby the tenant: or tenants in 
7 voſſeſion will be: cjetted of the premilles, 
Whey reſpectivel Ps hold. 
e court of King's Benth, eanſiders the de- 
ation as preceſs, 1 Stra 365 and Common 
4 as the firſt proceſs, Barnes 173, 186. 
d K. B. puniſhes contemptuous words ſpoken 
if the deelaration, on delivery, ar n 


df the court. 

over 
reof, Fs 

and 4: Title. 

noV 2. Parties. 
n dl 3. Demiſe. 

4. Premiſſes. 

| 5. Notice or fubſeription thereto) and 
Rep, 6. The ſervice, 
jo, be (1) 3 Burr, R & 
nen, (2) This ation 22 5 — 
Holt ancement of juſtice, and to oblige the parties to proceed to 


tial, on the merits, 2 Burr, Rep. 667. Stra 
(y) 1 Salk Rep. 260. a Burr, Rep, 667: - 9" 


(4) 8 Mod. n 118. 
H t. The 


- 
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10 1 The Tide. ; 


Thee tours + of Common Pleas W mall no 
rule for judgment, in chat che declaration wy 
intituled Trinity Term 17, e _ pong 
Geo. 2. EG 186: . | 


of * 917 17 
2 2. , Be 4.44 


co e (ih nay joiny per Hah, 
.' Wikeds conporichin (2) is leflor ia, Ch) 
uff, they muſt give letter of attorney to entet 
and ſeal a leaſe on the land, upon which leaſe 
they muſt try their title, and then their attorneſ 
muſt proceed in the common method. 
One tenant in common may nnn thy 
action (4) againſt another. 
Leſſor (4) of plaintiff, and tenant in pole 
fon, the only true parties to this ſuit. 
Nominal 0 plaintiſt (6) and caſual (9) 
ejector judiciall e e a8 — form 
or an Ron, r brought 
tiff againſt 35 po — "= 
Commoner cannot (8) maintain this action. 


n Ane 
2) See 12 Mod. Rep. 113. 1 R. Ray. Rep - on 

(3 12 Mod. Rep. 650. 

4) 2 Burr, Rep, 667. : 

5) 2 Burr, Rep. 667, 668, 

i. Bvery P laintiff in ejectment muſt „ 


ion, as we 


* 1 — 1 


as of property. 1 Burr. Rep. 119. 


_ Writ of error cannot be wake out n name of caſul 
. 2 Burr, Rep. 456. ONE Wer mo 


Y Stra, Rep. 64. , 


7 1 
1 11414 
= 
4, Demiſe 
4 - 
4 PR. : 


' 


. 3: Demiſe.. 


Amendment may be made, eren in the time 
ate (1) demiſe, in order to prevent the 
leſſor of the plaintiff from being barred. - 
ferm enlarged, the ſame being expired 

WT twelve years before the ejectment brouglit, on 
payment of coſts, the cauſe ( ae (9) being a at iTue, 


a ſpecial jury ſtruck, and the parties gone 


6 HES-6E-S 
— 


. WH down to the aſſizes, before the miſtake was 
n diſcovered... 

n demiſe of heir by deſcent, demiſe laid on 
8 . n 
HE Formerly (4) if the term expired, by reaſon 
thi of an injunction, court of B. . refuſed to en- 
ef 


«: it, upon the injunction deing diſſolved, 
| 1 conſent; and Holt, c. J. ſaid they 
| not alter (6) records. 


F 4 Dare Raj. 880k "OA n Ch. J. 16s. 


As Will. Rep, 22 
8 ary now carried much - 
Vat . 2 Burr. * Fs 4, 2448, * ö 
9 m ent. 1 Show, R Barnes, 17, 186. 
Na er . e 8. Þf wick t con- 


— 
7 


ſent. 


„ 118, 
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as. >. f {bas 
Acres hes numbet | appurtenant. E 
Ae e cxpreſied, Common of paſtors 
Yelv. Rep. 118. Salk. ra. 54. Booz 
254. Cr. Car, 373. College; Cre Il 844 
Hier Cary in Norfolk. 2 ern 1 * As 
2 Srru. N. . 1 205 CIGH. 5 
2 | B. ; 9545 n. 7 
Ban gite. Ander. Rep. | 
: 29tra. Rep. 1084. 
Boiler of falt. 1 L. 
Rep: 114. 
dane W * 3. 
Caſtle Gates, 2 Stra. Herbage. 2 40. 
Rep. 1063. Hi h B 
Chamber in ſecond ſto- - nn 


ry of ſuch an houſe. 
3 Laon. Rep. 210. 
Church, by name of 
Meſſua E. Salk. 2 56. 
Cloſe, called D. con- 
taining three acres of 
land. Cro. Fac. 435. 


Cole mine. Cro. Fac. 


"I e's. ” 
1 50. 19 8 


143. 
Houſe. Cr. Fac. 654 
or part of Houle. 
Stra. Rep. 695. 


; 


One hundred acres d 


bogg, in Ireland 
Salk, 255. 
ig Mountall 


Mountain | in 55 Prima 
Stra. 71. 2, 1063, 262. unſure Cr. Car. 


Tow Rep ! 2 2 Ha 


be "I AF R 
id by the acres, AT: * 62, 
| ; i 


2 1 # 
* . £54214 


£1 whe 
ſluage, called 1 Tenement called „Te 


| Black Sign, 


3 A. | Gras for cauſe of- 
rowſan. Brewnl. |. Vicinage. Stra. 54. 
Rep. 129. Cr. Car. Croft, Styl. Rep. 30. 


4 : ws 
An Houſe. 
Fr 
Any incorporeal | in- 
heritance. | 
2 2 Rent. Cr. = 203 
Brotunl. 
Kitchen. hk Nh A —* 19 
991 mens. E re 
N 1 by 55 4 T . ap 
| * ure land. * 3 : 
a owls Tenement. 1 11 "Su 
$0 five cloſe of, lapd, | Rep. 834. 3. _ 
- arable and paſture; | Rep 1 
called Long Fur langs, 227 1 
contal ng nn 453 AA \ wp. 1 
not ſhewing h 5 ; 
much of each. "Gs. * | Waſte one hundrd ff 
Car. 573.1 acres; - Palm. 100 „ 
M. Water, courſe of. Te. 
00 14 A 
Meadows, Fan's <A ot In 1655 
of Lev. Rep. 218. TP. 
Mountain, one hun- 
dredacres of, Palm. Tard land. Cr. El. 3 
100. 4 K | 4 #5 14 x , 1 


Of . Way Remedies. 


3. Notice,” 


Notice at the bottom of the e declaration, if if 

the premiſſes lie in London or 1382 
be to appear the fr (1) day ofthe N 
WG) term, to that of which the declaration is 
tituled; for if te en next term ge- 
nerally, the defendant will have that whole 
term to appear in. Barnes, 172. ; 
If the premiſſes in queſtion, be in any other 
ty or county, than Linkes or | Middleſex, the 
potice mult be to appear the r next term (3) 
generally. 


irh and honeſtly interpreted to the tenant. 

votes e *40-axjti ln, inde 
Joes (5) not acquaint his landlord therewith, 
ot permits _— to go againſt him, court, 
Won motion, will not ſuffer execution to _ 
2] nene 2 


(1) Natice in ppear op 
x bl, ie Gol 2 A day in fu 2 2 
ing appearance day. 249. In country cauſes, 


where de py are of Trinity. Aur may be good to ap- 


lary, (paſſing tho 
al price Barnes, 186; N 2 — 
(2) $ Mod. Rep. 118, 


Mr —.— 
9 e Eater e ä 
wer is no ſuch ditzinction, according to Lee, Ch. J. 


(4) By Earl Mang Ch. J. Lofft's Rep, $3- 
{9 enant . Br. and SR 


35 


eit three years improved or rack rent of the premiſſes he 
bolds of ſuch landlord. Stat. 11 * 19. ſet, 1. 
der Barnes, 193, 194. 

(6) 12 Mod, ED 7 8 


4 S6. Service. 


The notice muſt be fir and honeſt and (4). 


landlord thereof, ſo that he may defend the title, ſhall for- 


103 


104 


ſeription or -notice; (4) therete, ought to h 
in the matter, induced me to have xeecurſe 


ee fette Ya le ae or af ather pt 


ge fr porn, in whirl Fo 


-his abſence, apquainted her with che contents 


Reb. bes, gogd ſervice by the court of Common Pleas, 3% 


6. Beoricet 


pas un attentive und coniiderate-peruſal of 
Al the -caſes. In the -x it does not ſeen 
very clear, to me at Je whether the conteny 
of the declaration, as. well as thaſe of the ſub- 


read, at the tim of ſervice ; this unc 


the affidavit! — of the declaration, bu 
even that was not . for the * 
thereof do not appear at | 
the following dogmas or Ae vin with — {eve if 
| exceptions; reſtrictions and --timitations 
eem now 0 be the ſettled and eſtabli ſhed proc 
tice of both the * eue n 
in Hall. 

4. That the anten of the geclaration, u 
well as thoſe of the notice of the caſual ejecta 
to the tenant in poſſeſſion, be ſo 6gnified and 

explained by the party ſerving, to the pam 
8 as 40 be fully underſtood by the latte; 


r rm nmrooct rt oe ae. om. 1 


1 227 That the fervice be always. on ide p 
miſſes in queſtion, except only. when. the ic 


REN That b dhe practice of the court a 

el in Frery caſe of the ſervice a 

„ep e Caen r 
the declaration, and would have read the gotice, but ® 


ſaid, ſhe could read it herſelf, took the copy. of che decly 
tion from him, and run her eye over it, as if ſhe read it 


the 


ESE 


Of Alan, aud. . 
the declaratign, 10. the 8 


(the caſes of ſe 19 7 $9) 8 WE 2 
CES or . ( 3 fler“ 85 er with a) 


caſe of deſerted .premilles, and theſe eſpecially 
provided tor, by 17 5 a2 $399 * 5 and only 
excepted) that chere mult, be er of 2 
copy of the declaration to, and. Are 
of by the tenant, at the 17 5 aal ad c ta 
ſerve 1 either proved r C C „ at 
a bas knowl Sit ay by t 40 2 3 
receipt will not be deem umci- 
ent (except en bedolg (50 excepted) but the prac. 
tice (6) of the court, of King's Bench, doth not 
frem, 19 Fequire, any: acknowledgment at all; 

es 1 ing ſatisfied with a mere tender 


examined copy. of 
"4 Th 23 treble 995 ampel 
8 1 papers 5 a e ys ibed — 
red on, or before the eſſaign 
e the tenant in 
is —. to appear, by the aid ee 


the e PB em t and the: reale ot 
— the en Kg Bald 1 — proc Q 


Gn the ans ran ſerved on a (x0 

Sunday, fox the ſame reaſons and an 
958 137 wen. e n 
Ft Ks. 164, ; i;4 DISH 5086 
) Stat. 4 Geo. 2. 2 OY | San 
5) Barnes, 17 m. | + | 
8 255. 

409 By ou F W. & M . 21. fee, Ther 


* 
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is a book of ſome (1) authority, to the con. 
trary, yet the law is | o at this « *. 


That the reader may be a ppc 
of the legal ſervice of a declaration in rh 


ment, we ſhall conſider the ſubject, under the 
e partculars. vin. ry 


1 . Service on thi tenant, Hp he or te 
is in a | poſſeflion.” LO 
2. Service, in his ar. her accidental ab. 
ſence, and 
3 Service, on his or n a 


5 en che F in que 


1. | Service qu ine tenant, when be er the þ 


\ q 


b 
1 
5 
| 
; 
: 


* F * 


in _aQual poſſeſfion. 


ry ” 
1 : 
* + - — «al 3. 8. "TE 


WW „e aa dee atv eflion, 
is held the moſt legal, and ſuch wal pſi 
where, even off the premiſſes in qu 
A and . there are joint-tenants, 15 
5 ht bath to be 3 at leaſt, if they le 
arate houſes ( | g 
ee copy of a. at houſe of te- 
nant in poſſeſſion, where it r been tendered 
wy his ſervants, and they refuſed to call their | 
maſter, declari * had orders to take no 
papers, held held fullcient 5 — os King 5 0 | 


"ms 


) Ser. R * us Lare Rep, 4 30%, Bl, Ni, Pi; 
.F. See Mod. Rep,-418,/ wack” 
9 5 Lofft's Rep. 301. 


(4) 1 Firs, Rep, 815... op Cal. new ps Hard, 16% 


22 he 45 


e Ann, and Remedies. | 
Eyre, Ch. J. faid, declaration being tendered 


to tenant in poſſeſſion, and refuſed 'by him, 
leaving ſame on the premiſſes, in his'preſence, 
was a good (1) ſervice thereof. [OBOE d 


Signifying (2) to tenant in poſſeſſion, who 
was wa] 014 dumb, the er and con- 
tents of the declaration, and of the notice ab : 
ſcribed, by means of a perſon, who explained 
the ſame to her, by ſignificant ſigns, which ſhe 
underſtood ; held a'good ſervicee. 
Court of King's (3) Bench, made a rule to 


ſhew caufe, why a declaratlon ſerved on a per- 
ſon who perſonated the 'tetiant in poſſeſſion, 


and accepted the fame in the teriant's name, 
ſhould not be deemed good' ſerylce on the te- 
nant herſelf; and that leaving copy of the rule 
at the tenant's houſe with ſome. perſon there, 
or if no perſon there, then affixing ſame on the 
door, mould be deemed good fervice. 


2. Service in the tenant's accidental abſence.” 
In caſe the tenant cannot be met with, from 
may be left with his wife, and with (4) 


only. | Be | | 
enge of "declaration on the (5) father, 
the (6) daughter, the (7) fiſter, or on the 
00 Rich, Reg. 167. Ca. Caf. 190, Barnes, 194, 168. 
9 Barnes, 168, 169. ha pt 2 ·* 


32 Burr. Rep. 1191. See 6 Mod. Rep. 93. 8. P. 


5 Com. Dig. 249. „Rep. 615. Rep, 
9 $0 D —= 1 Burr, Rep. . en; ep. 


. Co. Caf. 118. Barnes, 1739. 


Barnes, 19s, 183, 192. 
1) Rich, Reg, 167,” | 


107, 


* 


mere accidental abſence, copy of declaration, 
hes! 


197. 
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125 ſeryant. of the tenant in poſſeſſion, will be 
ervice on them reſpeftiyely, provided the 8 
claratiog came to the notice of them r 
tively, or that they reſpectively Nen 
the receipt of it; Is without, fuch acknow. 
ledgment by them reſpectively, of their 15 
reſpectively e üch declaration, the fer; 


vice of the tenant in manner above 
not be deemed (2) ſufficient. "WR mi 


Court of Common (3 Flas, made a rule, 
that the tenant, a. lunatic, and one Major, who 
tranſacted ver 1 and bad the ſole cons 
1 oo i er perion, ſhould 405 
ſhew cauſe why delivering copy of declar 
to Major, the tenant not Es. ta 


have acceſs be het, ſhould got be 


* tenan 


e- (5) Beach Mond ith 
5 kde 41 King's £5) to be Songs 
poſleſl on of his eſtate, to ſerve the 5 


appointed and empowered unden a cppuniſhen, 
to — Ter Vi his eſtate. pon 125 
Wife A tenant in on 
Ed at the 64 of the AE ta 
ſerye the declaration, opened, 
ing 1 


ws 'and Pokey” through it, 1 
en the door, ſhe was made acq 


yainted with 
contents af (he e and the Eng. 
"Y 2 855 the W con (AT im 


tenant in eſſion's ſervant, accordi the in 
= = 13 Rep. 343. but ic might de ww! HOES 
5 52 NI. Pri. 95. Barnes, 175. 
(30 Barnes, 190, 191, 
9 * J aca — in the e Ai OY 
8 Barnes, 171. ; 


* 2 ÞF* 
— 


15 


re, 0G „ „ 
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ſubſcription was read to her; And immoé⸗ 
1 after, and before declaration could 
de (1) tendered to her, ſhe ſhut the wicket; 


* — W 


door; the ſervice was inſufficient, by the Com- 
non (2) Pleas. 

Reading the ſubſcription | ( (3) aloud; fo as 
the tenant in poſſeſſion might hear it, after 
tendering the declaration to her, which the re- 
fuſed to accept, and leavin it en "the floor, in 
the tenant's preſence 4 the retirin into the 
parlout, and ſhutting the door, held ſufficient 
ſervice by the court of Common @) Peas. . 


c cg” » 
=- 


1 on 3 wilfally, deus. from 
oo i ry mg Prat 


Service of Gadtherit of u NH of the". 
nant in poſſellr6n, on his maſter's abſet 
is not good ſervice, to found the common 
upon, in the Opinion of the court of King't (s) 
Bench ; but the judges, upon the «bfſcondi 
of the maſter being duly verified to them upon 
oath, r rule, viz. thit leaving the 


(1) It mot x mat the copy was b 
r. a Se e of th cory d. 

code to 
(2) 8 — . W ended. % no rule was made; Chief 
Juttice Eyer, and Denton, J. were of opinion; that it was not 
a good ſervice, and Price and Forteſcue, J. held the contra- 
y. Co, Caf, 78. Ric. Reg. 164. 

(3) The fame court held ſuch ſervice not quite fufficient, 
25 the notice ought to have been read aloud, no per- 
lon 2. 2 Wil. Rep, 263, _ 1s 


19 Caſ. E Mag- Hl Hard w. * 2 Burr. ye" t, lisa. 


12 ES 82 „„ ;; HP TS 


decla- 


whereupon the declaration was fixed upon the 


I 


* 


8 
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declaration with the ſervant ſhould be gool 


| ſervice to the maſter. But 


The court of Common (1) Pleas, held, that 


ſuch ſervice on the ſervant, together with fix- 


ing a copy of the declaration on the. ſtreet 
door, was ſufficient. 
Delivery of declaration to the 3 ſervant 


of tenant, in poſſeſſion, he having no wife, and 


being abſconded, and ſervant having given the 
ſame to her maſter, who ſaid he would take 


care of it; upon theſe circumſtances; the court 
of King's (2) Bench was of opinion, that the 


above was: 73 legal 151 of the declaration. 
Court of Common (3) Pleas made a rule, for 


tenant in poſſeſſion, to ſhew cauſe, why, the 


ſervice' of the declaration; (he and his wit 
both abſconding, ſo that neither of them coull 
be ſerved with a copy thereof, ) by fixing up 
the ſame in the houſe, on the premiſſes, in the 
preſence of a woman ſervant left there, ſhould 
2 be deemed good ſervice. 
A like rule was made by the court of King! 


| Bench, upon tenant and his wife, both 


keeping out of the way, in order to prevent 


or Fas being . perſonally ſerved, as tO a precedin 


ETVICE., 


Rule to ſhew cauſe, why ſervice of the ſervant 
of a tenant, a ſingle woman, who abſconded, 


and ſecreted herſelf in the ally Re n queſtion, 


and could not be Fee ed; at the 
Barnes, 173. 1 4 . 

| 8 2 Barnard, B. R. zit. e 
Barnes, 188. 


4) 2 Burr, Rep. 1116. marg. 1181. marg. 2 Bl. Rep. 290: 


5). 2 Burr. Rep. 118. marg, 2 Bl. Rep. 17. if 
the rule was not thus made, with a marek, faladf fouk 
loſe the aſſnes. 2 Burr, Rep. 1181, mar. 


houſe, 


E oY NW 


: 
* 
b 
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Of Adtont and Remedies; 
houſe, ſhould not be good, granted by the 
court of Common (1) ; a 

Rule of the court of Cammon (2) Plaat, chat 
a tenant, who came into poſſeſſion, ſurreptiti- 
ouſly, and abſconded in order to avoid being 
ſerved, ſhould ſhew cauſe, why copy of degla- 
ration delivered to her ſan, ſervant, and ma- 
nager of her affairs, and who lived in her 

family, ſhould not be deemed good ſervice ; 
which rule, no canſe being Arn, was made 
abſolute. 


K 


Jof his niece, ſne being the only er * 
his houſe, and tins therein; and allo fix- 
ing up another copy of the 9 
the premiſſes, ned NOVO * the c court on 
d King' (3) Bench. 


* Judgment. „ 
che 


NS cannot be { 


day after the end of the term, wherein the judge 
ment was (4) moved. 


Judgment is recovery of poſſaſſon, without 


prejudice to right, prout lex (5) poſtulat. 
No diſtinQion between een judgment by default, 
Tr upon (6) verdict. de e 8 
Judgment concludes tenant, who cannot 
7) controvert plaintiff's title or poſſeſſion. 
0 Barnes, — 192, | 
(3) Say, A 303. 
0 — ep. 114. Caſ. temp, Hardw, 160, 
(6) 2 Burr, 2 


(7) 4 Burr, Rep, 1936, be. 13 | | 5K 


Perſonal ſervice* on the tenant 8 abſconding, | 


Go! ed * - t 
aſual ejector, until the afternoon, of the fifth - 


217 


of B. R. 7 Mod. Rep. 1 


Regular judgment fairly obtained 2 
(1) cual ejector, ſet aſide; (the tenant — 
negle@ted to gire notice to the landlord) 
he made defendant upon terms. 

If tenant in poſſeſſion does not Sppete,. the 1 
after the day appointed * by che court for hi i 
appearance, and te plead,” judgment by. ds 
fault ſhall he! 0 o_ caſual 


| of king Chevler the 
was doubted whether a /ci. (2) fa. woult 
a jadgment in ej nt; and before 40 
time no /ci: fu had been brought. 

He who at the inttevidence,, or his heir lt 
fee · ſimple, or any one who elaims under him, 
except the Mue in tail; ma y fullify 0 aw 44; 
the point tried, but even I that caſe only e 
a 3 by default. 1 Salk. Rep. 258. 2. 


806. 5 
"To have judgment againſt caſual ejecbo 
ftand, all things muſt be very fair ow the pln o 
tiff's fide, for the defendatrt loſes his pole: 
from, by a ficxitious py Nr | 


The rule for judgment che cok | 
ejector is im tire of the = on wha e 
terms they think 1 Salt. 299 . it 

If at trial, rr i wilt not appear, and 8 


confeſs leaſe, enery, and ouſter, cvavſe i to 
call deſendame and his „ H within tho 
rule; and then to call plaintiff himſelf, and 
nonſuit him, and then no return 4 Taft 


(1) 8 Mod. Rep . 

* In a country cauſe tenants 8 

pears till four days after the next 2 term. Yarns, 
186. 2Stra; Rep. 1120, . | 

6) 1 Sid. Rep. 361. 2 Keb. Rep, 55. 

ment 
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ment will be given again caſual cjeftor. 1 
Salk. Rep. 266. * 

Error will not lie upon a rudirment 4 in 1 
nent againſt. the caſual pe 8 Med. —_ 


118. 


m. Execution. 


Writ of nollaſGon. (1) hath relation to * 
Writ of poſſeſſion, the tenant having neg- 
Weced to give notice to the landlord, who 
vas an infant, and the landlord made defend- 
ant upon (2) terms. 

Sheriff to give poſſeſſion, on plaintiff's hex. 

(3) and at his. peril. 

Te Berik g gives poſſeſſion of the whole, np 
jectment for art, tenant ſhall be reſtored 


N. 3 as he is wrongtully a 


i ſhall put tenant in common ( 50 into 
Poſſeſton of no more, than an undivided ſhare, 
Ind he ſhall give the ſame execution in ſuch 
aſe as he would do of rent on aſſize. 12 Mad. 
p. 657. 
Plaintiff, as in the * of a and aQion, may 
Recute a judgment in ejectment by entry, 
* iid 0 a writ of execution. 
by giving poſſeſſion of the land, exe- 
ores is writ as to a nn. 1 1 Stra: Rep. 54. 


(1) 4 Burr, Rep. Sony 
jo 2 Rep. 1996. 
3) 4 Burr. R , 
(4) 3 Wilf, "Reb: wn 
10 ap 


m. Rep. 263. 12 Mod. Rep. 398. 


men 1 Eifectnent 


A Sed. Rep. 156. 1 Rol. Rep. 215. Noy's Rep. 11. 
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_—_ \ _ l 
o: —ð—P—kHͤ1„%!. :ũ : ³ꝗ — 


without any formal demand or (1) re-entry, | 


4 Geo. 2. . 8. ſect. 2. 2 | 


| Where the landlord or leſſor has right» 
re-enter for non-payment of rent, he maj, 


in caſe no tenant be in actual poſſeſſion of the i 
premiſſes demiſed, ſerve a declaration in ejed. 
ment, or in cafe the | ſame cannot be legaly 
ſerved, or no ſufficient diſtreſs be to che foi 
on the premiſſes, aſſix the ſame upon the don 
of any demiſed meſſuage, or in caſe there & 
no meſſuage then upon ſome notorious plac 
of the lands. Stat, . c. 48. fell. 1 
Barnet 173. Leo's Rep. 466, 273. 
| Where ll © — brou 4 againſt 1 
tenant for non-payment of rent, the tenat 
may at any time before trial pay into court (i 
the arrear and coſts, and thereupon iprocect 
ings ſhall ſtay. 4 Geo 2. c 28. 7-4. 8 Mai 
Rep: 345: 10 Mod. Rep. 383. Andr. Nn 


oceedings were ſtayed in ejectment by t 
landlord, upon payment of rent, arrear, al 
coſts, though the ejectment was not mere) 
founded on the act, but brought oma clauſe > 
re-entry in the leaſe for not 'repairing ; plat 
tiff had liberty to proceed on any other til 
oye Ni: Pri. 91. See Caf. temp. Hardu. U 

108. deen eee 
Tender of rent, before ejedtment ſerved, 
ſhall ſtay proceedings. 2 Bl. Rep. 746. 


(i) See 1 Salk. Rep. 259. 2 R. Raym. 0, 2 
* See ante, 6. — , 104. oY 

5 The courts had — this, antecedent to the ® 

Ni. Pri. 91. | e 


merge, 


nr 2 


12 


7 


* 


dies lon Was given ag ak caſual 
ejector, N before any writ o poſſeſſion was 
executed, court of B. R. ont es hs 

proceedings, on payment of all rent due fax 
coſts; it not being pretended, that-the eject- 
ment was brought on any other title, than a 


re. entry for arenen eue en *. 
the yas...” -y 

+ 

ali nun , 

n | 

wm | nba (45-6 vacant } iow ln Lon- 
bo BE tn or Middleſexy on ftat. 4 Geo: 2. c 28: ,. 2. 


may be moved at * time bs term; and is 
not ax Sickin the old rule of Charles the (2) ſe- 
cond, concerning motions in ejectment. 
The court of Common Pleas "made a rule for 
gment, where- notice to appear was not on 
feſt day, but in the beginnin of Michael- 
ma; term, unleſs ſome perſon elaiming title, 
appeared within four ny days, the poſſeſſion 


being vacant. 8 
poſſeſſion, unleſs ſuch 


In all caſes. of vacant- 
as are within the ſtat. 4 Ges. 2. c. 28. . 2. 
which is concerning landlords by leafe, * a 
clauſe of re-entry, no inſtance can be ſh 
where any perſon claiming title, hath been let 
In to dend; but he who (4) can bet ſeal a 
leaſe, will obtain poſſeſſion, and any other per- 


and by the courſe, of the court, no Aelence can 


192. | | ; 12 
* Viz, Trini turm, 32 Car. 2. which a on! 
Wie in — 2 ſerved upon tenants. in 


Barnes, 192, 
a Barnes, 175. 
4) Bul, Ni. Pri. 91. S. P. 


12 


ſon claiming title, may eject him if he can; 
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be made in ſuch: caſe, but by the defendant, in 
eheckment. who is a caſual (1) ejector. 

There being a vacant poſſeſſion, a leaſe wu 
ſealed on the premiſſes, and defendant ejectel 
leſſee, and then gave warrant of attorney to 
confeſs judgment, which the court of King, 
(2 Benth ſet aſide, declaring, at the md 
that they conſidered it as a trick. 

A very (3) little matter is ſufficient to key 

poſſeſſion ; where defendant had left ſome (4) 
beer in the cellar, and where another had leſt 
ſome hay in a barn, was held to be keeping 
poſſeſſion; in the former caſe, the landlord 
proceeding, as on a vacant poſſeſſion, the judg- 
* and execution were ſet ade with (5) 
colts. - --;: 
In the cafe mn renting ground, te which ther 
is no houſe. or barn, and in all caſes, if it i 
known, where the tenant lives, he muſt (6) 
be ſerved, though the. houſes. are empty,.the 
premiſſes deſerted, or the paeſiion 3 ne, 


nl 


Biectmeni on merkebe. 5 I 


| Thi! preamble” to ſtat. '7 Geo. 2. c. 20, fe 
cites, hat 'mortg rw. frequently brought ac- 
tions of ejectment for the recovery of lands and 
eſtates then mortgaged, and brought actions on 
bonds given by mortgagors to pay the mone), 
ſceurel by ſuch mortgages and for perforn- 
ing of the covenants therein contained, and did 
likewiſe commence ſuits in the courts of equitf, 
to toreciale their E Aren redeeming 


@) We * 

2) 1 Str. R 531. 
+ * * ri. 91. 
4) 2 Stra I 
0 Bul. Ni. Pl. ag 
6) Stra, Rep. 1064. 
N their 


n 
8 
: 
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their eſtates 3 and the courts of law, where ſuch 
ejectments were brought, had not power to 
compel ſuch mortgagees to accept the princi- 
pal monies and intereſts due on ſuch mort- 
ges and coſts, or to ſtay ſuch mortgagees 
_ proceeding to judgment and. execution 
in ſuch (1) actions; but ſuch mortgagors were 
obliged to have recourſe, to a court of Equity 
for that purpoſe, in which caſe likewiſe the 
court of Equity did not give relief, until the 
hearing of the cauſe, it is therefore enacted, 
By Sed. 1. Where any ejectment ſhall be 
brought by any mortgagee, and no ſuit ſhall be 
depending in equity for forecloſing or redeem- 
ing ſuch mortgaged lands, if the perſon having 
right to redeem, and who ſhall appear and be- 
come defendant, ſhall, pending ſuch action, pay 


ere unto ſuch mortgage, or in caſe of refuſal, bring 
6 into court, the principal and intereſt due on 


ſuch mortgage, and all ſuch coſts as have been 
expended in any ſuits of law or equity on ſuch 
mortgage, (ſuch principal, — and coſts, 
to be aſcertained by the court where ſuch ac- 


| tion is pending, 2 the proper officer by ſuch 
8 court to be appointed) the monies paid to ſuch 

ta- nortgagee, or boonght into ſuch court, ſhall be 
an in ſatisfaction of ſuch mortgage, and the court 
on ball diſcharge ſuch mortgagor or defendant: 
ney from the ſame, and ſhall by rule of court com- 
corn- bel ſuch mortgagee, at the coſts of ſuch mort- 
4 did RY £2507 to re-convey ſuch mortgaged lands, and. 
quit) deliver up all writings in his cuſtody relating 

min; il © the title. ; | | 


Motion to ſtay proceedings on payment of | 
mortgage money and coſts purſuant to the 


(1) Se Gr, Spir, Bank. Ian, 262, 263, Doug. Rep, 
13 | above 


thei 
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above ad of parliament; plaintiff ſhewed cauſt, 
and produced an affidavit, that the mortgager 
had been at great epence in neceſſary repairs 
of part of the teriements in his poſſefſion, (the 
eſectment was brought for the reſidue) and 
therefore prayed that the protlionotary might 
be directed to make allowance for ſueh repair, 
Per Cur.” The rale niuſt * the hots of 
the ſtatute; the prothotiotary will make juſt de. 
ductioſis and allowinces. nes 196. E 
Order had been made purſuant 1 che abore 
act of parliament to ſtay mortgagee's proceed. 
ing in eje&ment, üpon bringing principal, in- 
tereſt and eoſts in eourt; © Fuſs Wis l | 
to make the order à rule of court ni/z cauſa; but 
it afterwards appearing to the court that notice 
had been giver! By the mortgagee to the mon- 
gagor that he infiſted vpon payment of tuo 
bonds, which were a lien upon thee eſtate, 
the cauſe wits adjudged to be out of tlie act of 
parliament, and the rule nf was difcharged, 
Barts; 177. 

Rule on uy above ſtatute to ſhew cauſe why 

oceedings ſhould not be ſt ayment 
5 the — money 0 ſts, way made 
abſolute; leffors of the plaintiff, affignees of 
the mortgagee, inſiſted to be paid a bond and 
a ſimple contract debt due to themſelves in 
their own right; but the court, ſaid a bond wa 
no lien in equity, unleſs where the heir come 
to redeem. men ie I 82. f 

Mortgagor, after having mort a cop) 
hold to Bs of — took ra of him 1 
further ſum, upon bond; and motion was 
made; and' rule granted, for 
ings in ejectment, and delivering the evidences 


te the heir of the mortgagors on his E 


of the mortgage money, intereſt and" coſts. 
2 .. 015 
Loe, Chief Juſtice ſaid, that before ſtat. 
7 Geo. 2. & 20. the court of King's Bench exer- 
Wciſcd this diſcretionary power in the caſe of a 


the court, according to the rules of equity, did 
ſtay the party from proceeding at law, by com- 
pelling him to take the money really due to 
Whim. Andr. Rep. 343. 


IX =, K > 0 oo 


Other matters, applicable to the foregoing par- 
. | ti culars. * | 
# Tenant in poſſeſſion cannot appear to des» 
claration, after time allowed for appearing, by 
ommon rule, be expired. Say. Rep. 1517. 
Defendant ſhall not avail himſelf in eje&+ 
vent, by an eſtate which makes part of the 
Write of the leger of the plaintiff. Cowp. Rep. 
128, | 
= Such leſſor ſhall not be permitted to defeat 
his own deed. Cowp. Rep. 597. ms 
If ſuch 1 be an int his guardian 
undertaking for. coſts, is ſufficient, Cowp. 
n | 
When poſſeſſion of tenant is adverſe, not ne- 


Wceflary to give him notice to quit, in order ta 
”—_ an ejectment againſ him. Cowp. 
ep. 622. | 


More latitude is allowed in ejectments, than 
in real actions; ſufficient certainty is enough. 


1 Burr, Rep. 144. | | 
Plaimiff ſhall recover according to his title, 
where he demands more than he has a title to, 


I Burr, Rep. 329. 


rr 


mortgage, for non- payment of rent, wherein 


14 Same 
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Same preciſion not requiſite in this filtition 
action, as in a precipe in a real action. 1 Burr, MW 
Rep. 629. 5, 2673: 1 Stra. Rep. 695. 
Where an ejectment is brought, there can be 
no diſſeiſin, for plaintiff may lay his demiſe, 
when his title accrued, and recover profit 
from time of demiſe; and entry confeſſed i; 
previous to making leaſe, but there is no rei 
or ſuppoſed re-entry after ejectment; wherea, 
if it was conſidered as a diſſeiſin, no melne 
profits could be recovered, without an aQui 
real entry. 1 Burr. Rep. 1111 

It is always neceſſary for plaintiff to ſhe, 
that his leſſor had a right to enter, by proving 
poſſeſſion within twenty years, or accounting for 
the want of it under ſome of. the exception 
allowed by the ſtatute of limitations, 1. Burr, 


dy 209017 in L646 5289 
n in ejedtment need not plead tz 
tute of limitations, as defendants, in other 
actions, muſt. 1 Burr. Rep. 119. | 
. Upon a ſpecial verdiQ in ejectment, it ought 
to appear, that leſſor of olaintiff might en- 
ter, at the time when he brought the jet 
ment. 1 Burr. Rep. 119. „ 
Leaſe under a power, made unfairly, and in 
prejudice of thoſe in remainder, found in cul 
tody of maker, at his death, amongſt his own 
muniments, ought, at the trial, to be preſumed 
to have been ſurrendered, to let in the ſtatute 
of limitations. 1 Burr. Rep. 126, 
Ancient demeſne may be pleaded in ejed- 
ment, by leave, and upon proper affidavit. 2 
Burr. Rep. 1047. without affidavit. 2 R. Rayn. 
. | | | 
' Writ of error brought by landlord made 
detendant, according to ſtat. 11 Geo. 2. a” 


co wa * 
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ſel. 13. ſufficient reaſon againſt van out 


execution. 2 Burr, Reps 757, 

Verdi& cures defe& in ſetting out - title, 
though it cannot cure a defective title. 2 Burr. 
Rep. 1161, 1162. 

Proceedings ſtayed, till leſſor of plaintiff 
ſhould give ſecurity for coſts, his reſidence 
being in Ireland. 2 Burr. Rep. 1177. 

New trials may be granted in ejectment 
cauſes, as well as —— 3 Burr. Rep. 1255. 

2224. 
” It's great advantage i is, that being under the 
controul of the court, it may be ſo managed 
and modelled as to anſwer every end of juſtice 
and convenience. 3 Burr. Rep. 1292, we 
1300, Re. Wy - 
Landlord ed ag co-defindans: or 
defend alone. 3 Burr. Rep. 1292, &c. 1300, &c. 

On a writ of error in parliament, brought 
upon a judgment in ejectment, court obliged 
plaintiff in error to enter into rule, not to com- 
mit waſte during it's pendency. 3 Burr. Rep. 
182 

Confellion after entry, and ouſter, is ſuffi- 
cient to bar a non- ſuit for want of proof of ac- 
tual ouſter, 3 Burr. Rep. 1897. 

Such confefon not ſufficient to avoid a hi: 
there muſt be an actual entry proved. 3 Burr. 
Rep. 1897. Caf. temp. Lord Hardw. 160, 2 
Stra. Rep. 1086. 

Such confeſſion ſufficient, in ejectment upon 
a condition broken, and in caſe of a tenant in 
common. 3 Burr. Rep. 1897 

Truſtees ſhall not — poſſeſſion from, 
or diſpute it with their celui que fag 3 Burr. | 
Rep, 1901. 
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Plaintiff cannot maintain action for mein 
profits _ caſual ejector. 8 Mod. Ry, 

riß: ; 
Ejectment cannot be maintained, contrary 
to the leſſor's own covenant. 4 Burr Kn 


Aa 


Leave to plead to juriſdiction in chitin 
before judgment niſi againſt caſual ejeftor. 1 


Bl. Rep. 197. 


Proceedings in ejectment ſhall ſtay, till coſt 
of former ejectment paid, 8 Mod, Rep. 226, 
2 Bl. Rep. goꝗ, 1158, Wee See 1 Strg, 


Rep. 554. 


Court will not endure leflee to defend alone, 

againſt his landlord, on a fuppoſed 
defect of le. 2 Bl. Rep. 12 189 

Taking poſſeſſion under a judgment in ejed. 

ment is not a diſſeiſin of the Peckola old. 1 Burr, 

113. 
If by any intendment judgment in ejectment, 
after verdict, can be made good, court will da 


. 1 Wil. Rep. 1. 2 Stra. 1180. 


Where landlord is made defendant, plaintiff 
muſt prove landlord's tenants in poſſeſſion of 
premiſles in queſtion. - 1 Wit. Rep. 220. 

There can be no meſne profits at all recover: 
able in caſe of tenants in common. 12 Mo, 
Rep. 657. ww 

Ejectment of lands will not lie againſt tenant 
at will, before half a year's notice has been given 
him to quit poſſeſſion. 3 Wilf. Rep. 25. 

Action for meſne profits lies for one tenant 
in common, who recovers againſt another in 
ejectment. 3 Will. Rep. 118. 

. Tenant may always deduct land-tax, unlcl 
agreement to the contrary. Say Rep. 79. 


Ac. 


Of Attions and Remedies. 
Acceptance of ſingle rent waiver of double 
ent, and acceptance of rent, ſinge forfeiture of 
ae, ſeems waiver thereof. See ſtat. 4 Geo. 
1. chap. 28, Cotop, Rep. 245. "RAM 
Subſequent agreement, may, by relation, 
perate to make reſeryation of rent good from 
eginning, Cowp, Rep, 781. 99 42 
Mere acceptance of rent for occupation, 
W:bſequent to expiration of notice to quit, not 
2 f itſelf waiver of notice. Cotop. Rep. 243. 7 
For more reſpecting rent, Seè action of debt, 
te, p. 8, He. EEE 3A 


Afion or writ of a/hſe heth where a man is 
ut out of his wt .. and thereby 
iſſeiſed of his freehold therein: and tenants im 
e. ſimple, fee-tail, or for term of life, _ 
ave affiſe of novel diſſeiſin of theſe things fol- 


ing: 


. 


S DE 


1. Aſſiſe of lands and tenements. 

2. Aſſiſe of rents, commons and tolls. 
3. Of an office held for life, Wc. 

1. An aſſiſe may ſometimes be brought for 
ntries, and diſturbance in the poſlellon of 
ands, where treſpaſs vi & arnit may not be 
dad : and aſſiſe will lie in ſome particular caſes 

at ejectment doth not, becauſe the things 
nay be put in view to the jury. F. N. B. 7. 


Rep. 47. | 
As the grand affiſe ſerves for the + a4 
roperty ; ſo the petit aſſiſe ſerveth for t 
eſſion: but aſſiſe muſt be of an actual 2 
zold, not a freehold in law; and if leſſee for 
ſears, or tenant at will be ouſted, the leſſor or 
ae in remainder — 
0 


1 


hold was in him at the time of the diſſeiſi 


alſo if a perſon, who hath title to enter, ſet hi 


foot upon the land, and is ouſted, that i 2 
ſufficient ſeiſin to bring an aſſiſe. Horn's Mirr, 
Kel. 109, n bed +1 14201 | 
In aſſiſe, when the party purchaſeth the wri, 
he ought to find ſureties in the Chancery; ad] 
the court of Common Pleas, or King's Bench, 
may hold plea of aſſiſes of land in the county i 
of Middleſex, by writ out of Chancery; inthe 
counties, ſuch pleas muſt be tried at the coun 
of aſſiſes: and in actions of aſſiſe, the land, 
damages and coſts are recovered. Lil. Al 
The complaint need not be ſo certain in aſl 
as in other writs; but the plaintiff muſt prove 
his title, then his ſeiſin and diſſeiſin: and the 
demandant in aſſiſe may abridge his plaint afte 
the jury are charged, before verdict given, l 


this action the judgment is to recover the land, 


Sc. by view of the recognitors ; and if the 
may put the demandant in. poſſeſſion, it is vel 
enough; and the party recovering ſhall har 
writ of ſeiſin, Sc. Dy. 84. Danv. Abr. 580, 

= N I PR 
7 4 If a man have a rent iſſuing out of land 
for life, in tail, or in fee, if he be diſſeiſed of the 
rent, he ſhall have an aſſiſe: and if certain 
rent be granted out of the houſe, &c. and ji 
pence is given in the name of ſeiſin, it is good; 
ſo that the rent being demanded at the houle 
whence it iſſues, on non-payment it is a di 
ſeiſin, for which aſſiſe lieth. New. Nat. Brev. 
440. Cro. Car. 500. 1 

A man is ſeiſed of parcel of a rent payable 
at a day, and afterwards the tenant will not pa) 
the reſidue thereof due at the ſame day: he or 
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ath right to the rent, may bring an aſſiſe of. 
ovel diſſeiſin for the whole rent, as well af 
hat which he is ſeiſed, as of the reſidue: and 
hat ſeiſin of part of 'the rent ſhall be a ſeiſin 
of the whole. But if a perſon diſtrains for his 


mh ent pending an aſſiſe, he: ſhall abate it; and 

ue lies not in: annuity, fore Bro- . 
oa. Fab. 288. 

a Ae may be had of ſeveral rents; of of land 

a and rent, and offices and profits, all in one writ, 


1 aſſiſe lies for common (1) of paſture for a 
| an's cattle; fc. which is ſo neceſſary, as with- 
ut it his freehold cannot be manured:: and if 
W man have ay profit vchatſoever granted to 
him out of — for life, or in fee, he ſhall 
ave aſſiſe, if he be diſſeiſed of it; ſo 94 62 (2) 


* oll, tronage, pontage, or panngge. ob Br. Al: 
" 27> 145. 27. 411. | «4d 

"7 © An aſſiſe lay at common law: for — 

he ad therefore, tho! the ſtatute of Mm. a. men- 


ions only offices in fee, yet aſſiſe lies for an 
ffice for life: and aſſiſe may; be brought by 
pfficers where their proceedings are according 
o the civil law for the right of ſuch offices. is | 
leterminable at common law. But if the 
ffice be. only of charge, not of profit, aſſiſe 


hs = not lie thereof, a os Rep. 47. Dany. 
Jet Heling 8 

8.34 e a e ind 8 
a is a ſufficient ſeiſin of the office. of filazer of the 


Connie Pleas; and ſeiſin of an oſſice may be 
| CY AOL ECO, 


my | 00 om can n oofy 2 for cattle layagt and couchant « on 
pe 105 Tolls are EL to the poor. Dou . Rep. 30s. 
is ne common right, there 4 

who os — 8 
an c own to ſup rt 2 b 4] Burr. Nr. 


and 
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| — aſſiſe lies for the ' profits 1 in ay 


ae whole. |\Dy.|1.4, 163: 8 Reps 49. 


Abr. 277. 
- There is an 4% , e that ln 
here a mant mother, brother, ſiſta, if 


Ang. Co. Lit. aga) & 25-4 
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and. the pl ce where the officer: fat be put h 
view: if the office extends into divers t 


town or place, cr. And if one be ouſted di 
parcel of the profits of his office, this, may h 
alle ed to be an bduſter of the whole: tho yi 

s Reports; he ſhall have aſſiſe only of th: 
part of the profits whereof he is diſſeiſed; a 
not of the whole office, unleſs! heſbe diſſellad df 


ws the > © 


In aſſiſe for an ancient office, the demandm 
in his plaint need not ſnew what fee or:profi i 
belonging to it; but in a newly-ere&ed oſa 
che muſt: and 4f the aſſiſe concerns the kin 
and his prerogative, the judges may be prob 
bite&to-proceed therein, by writ die nun witeriu i 
Profequendo .rege - pn: 180449" Mf 


uncle, aunt, ' &c, died ſeiſed of lands in fe- 
ſimple, and after their deaths a ſtrai 
3 or enters into the ſame: which is goo 

the abator, as any other in pu 
Aon; but it: lieth not againſt hrothen « 


ſiſters, Gr. only againſtQtrangers. 4.0 


And 4½iſe F darrien preſentment, W ee 
and = A 2 = .aiclerk el, 
void, 4 


„% is &aA _ wc 33 vc cc a Aa 


LC TOI of the whole, proce 
ings on a, trial at bar, in a writ, of right pe 
tent, learnedly, and accurately, reported ® 
large, in 3 7 Rep. 09) 41. 2 Bl, 10 
my 4 


oo” e 2X ol, 
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tin 891, 947. Lofts Rep. 496, $052: 1} A. Ca. 
* 167, 337+ 45 4 340, ow YM | 

a 

1 Aion of waſte is that Soha 18 — on 
e detrodtion 'veing made in houſes, lands, 
'vilh 9. by tenant for life, or years, to the da- 


. or ww It 
en. 1 | 


= 8. &- 


1. For any aa done orfulfered ebene 
2. For cutting down timber trees, or 
bother trees on an 97 ae os 
R + ing mines, deſtroying 22 
4. And who ſhall bring this ation, for the 
land, Ve: and ning.” 


35-80-33 


i, To pull-down houſe by anf tant, ex- 


u cept the ſame be ruinous, and in order to re- 
ile build it of the fame dimenſions only, is waſte 
fin ſuch tenant ; ſo if he ſuffer his houſe to be 
mga uncovered, or in decay, though there be no 
gon wood upon the premiſſes: and it is the fame to 
L permit a houſe to be burnt by negligence, if 
maß the tenant do not repair the ſame; and in theſe 
On; caſes action of waſte Hes. But if the houſe be 


conſumed or deſtroyed by thunder, e 
tempeſt, floods, enemies, 85 it is no waſte 


dic the leſſee. Co. Liu. 5a, 53. Keko. 87. 
id, 8 The converting bee 8 BW: . 
ud ments, altho' of a er value; or if à corn- 
bel mill be converted into a fulling-mill, Or. it is 
waſte; for things muſt be uſed in their natural 
cel and proper manner, and not be altered. Taking 
ht e away or breaking down wainſcot, doors, win- 
15 dows, benches or coppers fixed to a' houſe, will 


be waſte aQtionable : though if any of theſe = 
et 


a8 


Jace 182. Salk. 368. 


end of the term in as good condition as he iii: 
found it; and during the term he doth wa 


tor leaving wood or timber, if it is cut dom 


ſame; as he rand it. 4 A 62. 5 Ry. 
1 I, 21s * Dl 
| heritance, and reſerved by law to the leſſor, 


or landlord; and therefore it be cut down by 
the leſſee, or tenant, the leſſor may take i 


the leſſee. 4 Rep. 615 62 0 


aachen. or garden, tho” uſed for . of Wi" 
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ſet up by the leſſee, he may take them dom 
before the end of his term, ſo as he do nat 
thereby weaken the freehold. Lev” 309- Cn, 


Ii a leflee covenants to — 4 houſe; at the 
therein, action doth not here lie preſently, be 
cauſe the houſe may be repaired before the time 


expires : but tis otherwiſe in ſuch covenam 


by the leflee ; for then it is not poſſible for 
him to perform his agreement, to leave the 


2. Timber on an eſtate is parcel of the in 


away; and the leſſee having an intereſt only in WW 
trecs while ſtanding, as in the fruit, ſhrowd, ſha 
dow, c. if he fells timber-trees, or doth any WP 
other act whereby ay 2 decay, tis waſte in 


The felling or cutting down of timber · tec 


77 as oak, aſh, elm, or lopping them to ſell 


or any intent, but for repairs; and if they are ſo Wl” 
felled for, building a new houſe, or young tres WF 
be cut for reparations, when chere is other tin 


0 
ber, theſe are waſte, for which this action lieth: . 
and ſo it is, to cut down beech (3) trees, where [ 
5 
e 


uſed as timber in building; or. willows, maple 
trees, g., ſtanding in —— of a houle, or 


Planted for fencing a manor. Ca. Lit $3, 88- 


Cutting down fruit · trees, if they grow in W* 


(i) See 3 Burr. Rep. 9 nc 
the 
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oe houſe, Cc. is 'waſte ; but tis not ſo if they 
row in a field: the ſuffering young germins 
de deſtroyed by cattle; or ſtubbing up a 
uickſet hedge, Sc. are waſte; as are alſo cut- 
ag down wood, if there is dry, or more 
ee. bote, than is neceſſary. Co. Lit. 53. 3 
3 Nel. Abr. 5400 en, N 
But tenants may cut underwood, and take 
odd ſufficient to repair the pales, hedges, and 
ences, and what is called by law plough- bote, 
re-bote, and other houſe-bote. „*. 
3. H ancient meadow- ground is ploughed 
p, it is waſte; but where meadow hath 


FSE 


netimes paſture, it will be no waſte to plough 
Wt up. The ploughing of lands, that have not 


=” 


8 


lough up wood- lands; and it is ſaid, if a te- 
ant converts arable land into wood, meadow 
eco arable land, arable into meadow, or paſture 
io arable; they will be waſte. 2 Rol. Abr. 
14. Co. Lit. 53. 5 
A leſſee for years converts a meadow into 
op- ground; it is no waſte, becauſe it may be 


= 


ces, iy made meadow again: but the converting 
ſell into an orchard is waſte, tho*:itmay be more 
re ſo ofitable. It is waſte to ſuffer 'a wall of the 
trees a to be in decay, by reaſon whereof the mea- 


ow. ground is ſurrounded with falt-water, and 


mote or ditch, whereby the groundſils of the 
aple- oule, &c. are rotten, is waſte actionable. 2 
2,01 LOOM. 174. Owen. 43. | l 29 
8. The digging mines of metal, coals, c. hid- 
in an en in the earth, and that were not open when 
ie tenant came in; or for lime, brick, ſtone, 


Pe without power by covenant, will be waſte : 
iv the tenant may bs in an open mine, me 
or 


t any time arable, or ſometimes. meadow and 


een ploughed up time out of mind, or to 


ndered unprofitable; alſo the not ſcouring of 


* 
. 
29 
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at his pleaſure, and — be liable to any ade 
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goal clay, earth, Sc. for reparations of Mi 

ing deer in a park, dove in 
A — 9-- or fiſh in a pond, Gc. or if ſu 
ſtores be not left by the leflee, as he found wha WM 
a eee it is waſte; and foi 


any thin ve the leſſor's annul 
profits of the lands. Co. Lit. 53, $4: 5 5 
12. 3 Leon. 75. 


If a leaſe be made without i 
waſte, it takes of all reſtraint from the tum 
of doing it: and in ſuch caſe he may pull ij 
or cut down wood or timber, or dig mines, (5, 


of waſte. Plowd. 1 woo by 

4. This action one who 
hath an nation al be bong and it 
ought to be he that hath the immediate etat 
and inheritance in fee-ſimple, c. For if ther 
be any eſtate for life between the firſt eſtate and 
that of the remainder-man in fee, the waſte vil ti 
jy pep ea aa of him in remainde., 
5 Rep. 75. 

Action on the caſe, in nature of waſte i 
maintainable againſt tenant for years, after the 
expiration of the term. 2 Bl. Rep. 1111. 4 
tion of waſte will lie againſt tenant by the cur 
teſy, in dower, for life, &c. and if tenant u 
dower, or by the curteſy aſſign their eſtats, 
the heir or he in remainder may have this a 
tion againſt them for waſte done after the a 
ſignment: but it lieth not tenants i 
fee · ſimple, or in fee- tail, or tail after poſſibili 
of iſſue extinct; nor againſt tenant by ſtatuts 
merchant, ſtaple, or a „ tenants in mort 
gage, or at will; ora any executor or ac 
miniſtrator, for *. committed ht the ＋ 
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tor, Ge. Cs. Lit. $a, 310. 6 Rep. 37. 9 
Rep. | 


138. 7 | 
If a man makes a feoffment, to the uſe of 
himſelf for life, and after his death, to the uſe 
of another perſon and his heirs ; in this caſe, if 
the feoffor commit waſte, it has been adj ged 
that the feoffee ſhall have a ſpecial writ againſt 
him. And before any waſte is done, a probibi- 
tion may de had, directed to the ſheriff, not to 

it it; or he in remainder, c. may have an 
injunftion out of the chancery, to {tay the waſte, 
and enter a houſe or lands to fee if waſte is com« 
WE mitted. Engr 79. F. N. B. 55. Co. Lit. 53. 
2 Inft. 0. | 
| & bene being done in any houſes or in 
woods, ſo much will be recovered wherein the 
waſte is done; but if the waſte be here and 
there through the whole, then all ſhall be reco- 
yered in this action; and the judgment in ac- 
tion of waſte is, that the plaintiff ſhall recover 
the place or places waſted, and treble damages. 
2 Inſt. 303. | | 


Here follow ſome particular caſes, and in- 
ructions relating to, 


1. 2 for rent, and. proceedings 
3 


1. Diſtreſs is a thing which is taken and di- 
raned upon land, for rent behind, or other 
duty: and a man may diſtrain for rents reſerv- 
1 upon a gift in tail, leaſe for life, or years, 
c. altho* there be no clauſe of diſtreſs in the 
leed or leaſe, ſo as the reverſion be in himſelf; 
ut it is otherwiſe on a feoffment in fee. Co. 
7. 57, 205. | 
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A diſtreſs taken for rent muſt be of goods or 
things valuable, whereof ſome body hath pra. 
perty, not the diſtrainer ; and ought to be mad: 


of ſuch things whereof the ſherift may make te 
levin: an horſe at a farrier's to be ſhod; q 


ringing goods to market to be ſold ; gook 


on a wharf, or at a warehouſe for exportation; 


or in the hands of a factor, or delivered to: 


carrier, to be carried for him; or wool in; 
neighbouring barn ; cloth at a weaver's, ora 
a taylor's; a horſe with a rider on it, or ay 


thing one carries about him; utenſils of trade 4 
cattle of the plough, beaſts of means” ns 


joined to a cart, or ſheep, may not be di 


nor may an horſe in an inn, goods in a market, i 


another man's nt, in the houſe of a taylu, 
Ec. neither ſhall any thing fixed to the freehold, 
as a furnace, Sc. Rol. Abr. 664, 666. 0 
Lit. 47. Ventr. 36. Sid. 440. 3 Burr. Ry. 
1498, &c. | 


But corn thraſhed. and in the ſtraw ; cart | 


with corn, not viduals : and hay in a barn, G. 
may be diſtrained : ſo may money in a bag ſe 
ed; tho' not money out of a bag, c. Andi 


_ diſtreſs maybe taken of cattle driving to marke, 


if put into paſture by the way; alſo beaſts of 
ſtranger, in the landlord's ground, being levatt 
and couchant, and having well reſted then- 
ſelves there; and another's goods in the tenant 
houſe, c. And diſtreſſes are to be taken on tie 
3 ; in the taking whereof, one ma) mn 
reak open * gates, or enter houſes, if the doo 


Upon a queſtion about taking a diſtreſs, it was bel 
that a padlock put on a barn door could not be opened 
force to take the corn by way of diſtreſs; by lord Ch. Jd. 
Hardwicke. 8 Vin. Abr. 1328. pl. 6, at top. 


aut 
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are open. Co. Lit. 47, 161. Lutw. 214. 4 


Mod. 38 5. Bag 
If a landlord comes into a houſe, and ſeiſes 


on ſome 


ns ds in the name of all of them, it is a 
; o good ſcifure and diſtreſs of all; 6 Mod. 215. 
doc Vin. Abr. 127. Ld. Raym. 54. 2 Bac. Abr. 114. 


115. 2 Ld. Raym. 1424. Barnard. K. B. 34. 2 
Stra. 717, 851, 1272. 10 Mod. 265, 266. but 
the goods are generally to be removed immedi- 
Wately, unleſs it be corn or hay, by ſtatute : and 


or at 
hen a diſtreſs is taken of houſhold goods, or 
ade other dead things, they are to be locked up and 
ors impounded in a houſe; and if the diſtreſs is da- 
nel; WF maged, the diſtrainer muſt anſwer it. A diſ- 
rk, 25 of cattle muſt be brought to the common 
vl pound, or kept in an open place; when notice 
hold, is to be given the owner to feed them; and 
G cattle diſtrained may not be uſed, except by 
Ry (milking, Cc. for the owner's benefit. Cro. Fac. - 
141. 5 Rep, 90. Co. Lit. 96. 
em In caſe a tenant or any other, to prevent the 
„Ee landlord's diſtreſs, drives the cattle. off the 
e round, the landlord may make freſh purſuit, 
And: and diſtrain them: and debt will lie for rent 
ke, where a diſtreſs may not be taken, for one rent 
s of 1] there cannot be two diſtreſſes, if there were ſuf- 
erm ficient goods, when the firſt was made; but if 
chen there be not then enough for a diſtreſs, it may be 
ants taken afterwards ; or Altreſs may be for part of 
on the YG the rent, and action of debt for the reſt thereof. 
ay not But if the owner of goods tenders his rent, and 
dom © diſtreſs is afterwards taken, it is wrongful : 
and if any perſon ſhall diſtrain another on pur- 
2s be poſe to injure him, he ſhall pay treble damages. 
4 i It where no rent is due, diſtreſs and ſale be made, 


the owner of the goods diſtrained may recover 


double value and coſts. Co. Lit. 160. 2 Lev. 
| 4 8 Rep. 
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8 Rep. 147- 2 Infleoxo7. 13 Ed. 1, Stab s, 
F. & M. fon - 2 1 
All diſtreſſes are to be reaſonable, by our u- 
cient ſtatutes; and none ſhall: take an unxeaſon. 
able diſtreſs, on pain to be amerced ; they ſhall 
not be taken in the highway, nor in the ancient 
fees of the church; and no diſtreſs of cat; 
ſhall be driven out of the county, or qut of the 
hundred where it is taken, except ta à pound 
overt. within the ſame ſhire, not above three 
miles diſtant from the place where taken; nei. 
ther ſhall a diſtreſs be impounded in ſeven 
places, whereby the owner may he conſtrained 
to ſue ſeyeral replevins. for the delivery thereof, 
under the penalty of 5/. and treble : and 
not above 44. to be taken for the poundage df 
one diſtreſs, (or leſs where uſually given, on the 
ſame penalty, Wc.) Stat, 51 H. 3. 52 H. 
6. 4. J Ed. 1. c. 16. 9 Ed. 2. c. 9. 181 
P. & M. t. 19 7 5 9 
And by ſtatute, where any gaqds or chatteb 
ſhall be taken as a diſtreſs, (in the day · time, it 
muſt not be in the night,) for rent reſerved and 
due upon any leaſe or contract, and the tenant or 
owner of the goods ſhall not within five days 
after ſuch diſtreſs. taken, and notice thereof, 
with the cauſe of taking, left at the manſion- 
houſe, or other moſt notorious place on the pre. 
miſſes charged with the rent dültrained for, re. 
plevy the ſame, with ſufficient ſecurity to be 
iven to the ſheriff according to law; hen the 
dlord or perſon diſtraining, with the ſheril 
or under-ſheriff of the county, or with the con- 
ſtable of the hundred, pariſh, or place where the 
diſtreſs ſhall be taken (who are required to be 
aiding and aſſiſting therein) may cauſe the goods 
and chattels to be appraiſed by two ſworn ap 
| praiſes, 
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raiſers, whom ſuch ſheriff or conſtable are im- 
\owered to ſwear to appraiſe. the ſame truly; 
und after ſuch appraiſement made, may lawfully 

ell the goods for the belt price that can be got- 


——— 
-- 


WL harges of the diſtreſs, appraiſement and ſale; 
W-aviog the overplus, if ar in the hands of 
Doe ſheriff or conſtable, for the owner's uſe. 

Stat. 2 W. & M. eff. 1. c. 5. So 
It ſhall be lawful to diſtrain, for rent arrear, 
ny ſheaves or cocks of corn, or looſe wy a: 
ay in any barn or granary, or upon any hovel, 
Tons or otherwiſe ; and to lock up and- 
letain the ſame in the place were found, till 
t be replevied as aforeſaid, and in default there- 
f, within the time aforeſaid, to ſell the ſame 
ter the appraiſement made, Cc. ſo that ne- 
ertheleſs it be not removed by the perſons di- 


E S. . 2-75 eo 2.0 a eq © 


m> => 


Wkept where it ſhall be found and ſeized, as im- 

pounded, till the ſame is replevied or ſold. 
bat. ibid. | | | 
And if any pound breach or reſcous ſhall be 
ade of goods or chattels diſtrained for rent, 


a 

7 upon the caſe for the wrong thereby ſuſtained, 
on. and recover treble damages and coſts of ſuit 
re- againſt the offenders, or againſt the owner of 
che goods diſtrained, if they afterwards come 
de to his uſe or poſſeſſion. „ 
the Where rent is reſerved on leaſe, if the tenant 
riff ball fraudulently. or clandeſtinely convey away 
on- or carry off his goods, the landlord or any per- 
the on impowered by him, may in five days after, 


take and ieize ſuch $ and chattels whereſo- 
erer they ſhall be found, as a diſtreſs for the 


K 4 been 


— 


ea, towards the ſatisfaction of the rent, and the | 


Witraining, to the damage of the owner, but 


the perſon grieved ſhall have a ſpecial action 


rent in arrear; and ſelt the fame, as if they had 
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been actually diſtrained on the premiſſes; ex. 
cept goods ſold for a valuable conſideration, be. 
fore the ſeizure made: and where leaſes are expi. 
red, diſtreſs may be taken for arrears of rent, a. 
ter the determination of the ſaid leaſes, as if the 
had not been ended; provided fuch diſtreſs be 
made within ſixkalendar months after the end of 
the leaſe, and during the continuance of the 
landlord's intereſt or title, and the poſſeſſion af 
the tenant from whom the rent is due. And 
theſe diſtreſſes ſnall be liable to ſuch ſales, and 
in ſuch manner, and the money be diſtributed, 


| C( 

as by the act 2 W. & M. is directed. Stat.] 

P Ann. c. 14. ˖ : | a | | 2 2 | Fa, 25M b f a I 

For cafes If there is an execution againſt goods or chat. th 
on this 


clauſe of tels of a tenant for life, or years, c. the plain. : 
theitatute, tiff, before removal of the goods, by the execu- 


For- 


tel. Rep. tion ſhall pay the rent of the land, Oc. ſou 
359, 360. there be not above a year due; otherwiſe they 
Stra 214. ſhall not be taken or extended: and if more 
Abr. 133, rent is in arrear, paying a year's rent, the plain- 
Mt tiff may proceed in his execution, and the ſhe- 
"wage riff or other officer is to levy as well the money 
Gilb. Eq. ſo paid for rent, as the execution-money. lbid. 
2 223. An ejectment may be brought for rent due, 
Str. 212. where there is no ſufficient diſtreſs, c. And 
1 Vin. all perſons ſhall have the like remedy by diſtreſ 
|. 30. and fale, for rent ſeck, rents of affiſe and chid 
Vera, 643. rents as in caſe: of rent reſerved upon leak. 
| I Stat. 4 Geo. 2. c. 28. 0 36 
Andr. 218. 744 | 


219. Bunb. Rep. 42, 43. Burn's Juſt, 4/0, 313. 


And it is ordained, that tenants of lands, &. 
fraudulently carrying away their goods, to pre 
vent diſtreſs for rent; the landlords in thirty 
days after may diſtrain them wherever they ue, 
| 2 
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as if upon the premiſſes; and fuch tenants and | 
other perſons afliſting in the fraud, ſhall forfeit ' 
double the value of the goods, recoverable by 
action of debt, Sc. And where the goods are 
under 5ol. value, two juſtices" of peace may 
examine into it, and order ſuch offenders to pay 
me forfeiture, leviable of their goods and chat- 
tels, or for default, to be committed to the 
houſe of correction for fix months. 11 Geb. 2. 
Order made for two juſtices, reciting that a It is not 
complaint had been made to them in writing, by nee 
I. Clavey againſt J. Biſer, that he the faid Ca- expretaly 
vey demifed his eſtate in the pariſh'of Shelly, in in this or- 
te county of Somer/et, to William Thatcher, at 3 
de yearly rent of 44“. and that there was due became 
and in arrear from Thatcher to him for rent to tu uns 
the ſaid eſtate, on the 5th day of April laſt, due at the 
24]. 155. 83d. and that he the ſaid Clavey time the 
vould have diſtrained the goods and chattels/ of — his 
ce ſaid W. Thatcher upon the faid eſtate, in goods or 
W order to obtain ſatisfaction of the ſaid rent; but blue 
to prevent him from ſo doing, the ſaid Biſex, "fliſted the 
on or about the 27th, 28th, and agth days of 22"; in 
Auguſt laſt, did knowingly and wilfully aid and of his 
aſſiſt the ſaid Thatcher in fraudulently conveying $294s, that 
and carrying off from the ſaid eſtate his the oo wang 
lad Thatcher's goods and chattels, and alſo in off his 
concealing the fame, being under the value of $2998. 
5ol. that is to ſay, two cows, one heifer, ten 308, 307. 
hundred weight of cheeſe, of the value of 200. 
whereby the ſaid” Clavey was prevented from 
diltraining the ſame, in order to obtain ſatiſ- 
faction for the ſaid rent; and contrary to the 
ſtatute 11 Geo. a. and therefore praying us to 
grant him our warrant of ſummons, requiri 
jou the ſaid J. Bifex to appear before us, and 
that 


mi — 


yg. ad - 


ELS. F . 8 x TT » ©» 
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_  faid W. Thatcher, in which you ſo aided andaſſiſt. 
cd in conveying and carrying off from the ſaid 
eſtate, and alſo in concealingtheſame, were of the 


Within the ſpace of three 
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that we would examine the facts, and there. 
upon make ſuch order therein for his relief, 2 
the ſaid ſtatute directs and requires, and a; 
ſhould be agreeable to juſtice : wherenpon ve 
the faid juſtices, reſiding near the faid eſtate 
from whence the faid goods and cattle were re. 
moved, and neither of us any way intereſted in 
the ſaid eſtate, did iflue our warrant of ſum. 
mons, requiring you the ſaid J. Biſſex to attend 
us thereon to anſwer the ſaid complamt ; and 
you having attended accordingly, and we in 
your preſence having examined the witneſſes 
produced by the ſaid A. Clavey upon oath, and 
heard what was alledged by you in your de- 
fence, do adjudge that the ſaid complaint is 
true; and that the ſaid goods and cattle of the 


value of 20/. and that you have thereby forfeited 
double of the value of the ſaid goods and cattle, 
| Lad complainant 
J. Clavey, by virtue of the ſtatute: we there. 
fore, in purſuance of the ſaid ſtatute, do ad- 
judge, order, and require you the faid J. Biſer 
days from the date 
hereof, to pay to the ſaid A. Clavey the ſum of 
401. which if you ſhall neglect to do, ſuch fur- 
ther proceedings will be then had againſt you to 
inforce the payment thereof, as the ſaid ſtatute 
directs and requires, Given under our hands 
and ſeals this 5th day of January 1756. This 
arder was afſirmed by the ſeſſions upon 
Both the orders were removed by certioruri into 
the King's Bench. It was moved to quaſ the 
ſame. Objections taken: 1. The complaint 18 
faid to be taken in writing, but not ee 
| 2. 
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. It is only ſaid, that he demiſed to I, 
| | Thatcher ; but not ſaid for what eſtate or term. 
. 1 is ſtated, ſo much due for rent, but not 
id for what term: it might be due twenty 
ears ago. It is not ſtated to be due when 
Larcher moved the goods. 4. The words of 
te order are, goods and cattle ; of the ſtatute, 
oods and chattels. Sr No certain time is al- 
edged when the defendant aided. and aſſiſted; 
Wonly ſaid on or about the 26th, agth, or 28th 
bf Augu/?. 6, Not ſtated that Thatcher did 
arry off his goods; only that Byſex did aid and 
Ahiſt him in carrying them off, 7. They ad- 
Wudge the complaint true, but do not ſtate the 
| —— and this is a conviction, not an or- 
er: and for any thing that appears, it might 
e upon C/avey's evidence alone, 8. It is not 
ated that the goods. were under the value of 
ol. which is the ground of the juſtices juriſ 
icon. 9, The words of the ſtatute are, if 
any perſon ſhall be a tenant. of any lands, tene - 
nents, or hereditaments: the word uſed in 
order 18 eſtate, which may be a thing incorpo- 
cal, or may mean the intereſt in the land, and 
o not within the ſtatute, 10. It ſhall. appear, 
whether the landlord, has a right to diſtrain: 
18 An. c. 14, the landlord may diſtrain at 
any time within ſix months after the expiration 
pf the term: it doth not theſe ſix 
onths were not expired, and i they were, this 
I5 no offence, After conſideration, Mr. Juſtice 
-nifon delivered the reſolution. of the court: I 
tink the moſt material objection is, whether 


into his is an order or a conviction. If a convic- 
the on, the evidence ought. to have been ſet out. 
it is nd there has been no doubt (notwithſtanding 
ah. le caſe of K. and Pulleine, Salk. 369.) that in 
a conviction 
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a conviction the evidence muſt be ſet out, thy t 
the court may judge upon it. So it was held w 
by Lord Harawicke in the cafe of K. and LA WW h: 
2 Stra. 996. 2 Barnard, K. B. 302, 310, 1, ca 
466. Se. Caſ. 233. pl. 190. and in that cas Nd 
it was objected, that as It ſubjected the party v fic 
a penalty, though in the ſtatute it was called u tel 
order, yet it ſhould be conſtrued as a convic. lee 
tion: but the court faid, every act of the be 
tices, which ſubjects the party to a pena m 
ſhall not be conſtrued as a conviction. K. pr 
Venables, Stra. 630. 2 Ld. Raym. 1406. F. 
zeſ. Rep. 325. Sefſ. Caſe 267. pl. 210, Ci Wicie 
of Set. and Rem. 163. upon the ſtatute for Eda. 
cenſing alehoufes, confidered as an order, I, Want 
and Blackwell, M. 4 Geo. which the court fad Warr 
was a ſtrong caſe, and muſt be conſidere the 
as an order. I underſtood from my Lol As 
 Hardwicke, in the caſe of K. and Lloyd, tha par 
his ground of the difference was founded up Hit. 

the expreſſions of the ſtatute, and not upon the Wi go 
penalty; as where the words of the ſtatute are, Wn | 
of which he ſhall be convicted,“ it is to & the 
conſtrued as a conviction. Here it is extrem the 
iy ſtrong : the ſtatute calls it an order: and ral. 
the nature of it, it is an examination upon i the 
complaint: If the party was never fummoned, at a 
this court upon affidavit will grant an inform the 
tion againſt the juſtices ; but the ſummomſi mig! 
need not be ſet out; and the court will intend the: 
the juſtices have done right, in caſe the co. ned 
trary does not appear upon the face of the bare 
der. As to the firſt objection: this is not mak, 
information, but a complaint: when the part 
is ſummoned, the witneſſes are to be examine 
upon oath, but the complaint need not be up 
bath. In anſwer to the ſecond objection: 3 
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the order has followed the words of the ſtatute, 
we will not intend it a caſe wherein the juſtices 
had not a juriſdiction, The court will not, in 
caſe of an order, intended that the juſtices have 
done wrong. As to the third objection: it is ſuf- 
ficiently alledged in an order; his aſſiſting the 
tenant to carry away the goods, as it is here al- 
ledged, is ſufficient; the rent continued then to 
pe in arrear; and the rather as the defendant 
might have availed himſelf of the rent paid, by 
proving it before the juſtices. I much doubt 
whether in a declaration it would not be ſuffi- 
cient to ſay, the rent was in arrear at ſuch a 
day; and I think it would lie upon the defend- 
ant to prove that the rent does not remain in 
arrear. As to its not being ſaid, for what time 
the rent was due; this is mere matter of form. 
As to the fifth objection: about, in common 
parlance, means in this caſe three days or near 
it. They might be three days in carrying the 
goods away. The days are not material, even 
in legal proceedings. Ld. Raym. 58 1. and in 
the caſe of K. and Simpſon, H. 3 Geo. Str. 46. 
the day and hour in a conviction are not mate- 
nal, By this ſtatute no time is limited, when 
on che complaint ſhall be made: it may be made 
nel, Wat any time. Suppoſe the defendant had paid 
the penalty on a different complaint made, he 
non might eaſily have ſhewn it. As to the ſixth, 
ten the anſwer is obvious; if Thatcher had not car- 
con. ned his goods away, the defendant could not 
have aided in carrying them. The ſtatute 
makes two offences, one carrying the goods 
away; the other, aiding in carrying them 
way. It is only neceflary here to ſtate the 
offence which the defendant had been guilty of, 
vhich this order does in the words of the ſta- 
| tute, 
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therein, may with the aſſiſtance of a conſtabi 
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tute. In the caſe of X. and Monk; M. iq 
Geb. 2. there was a conviction for adding * 
affiſting in killing a buck. It was objed = 
that it was not charged the buck was 
But the court held, that as the conviction * 
in the words of the ſtatute, it was ſufficient; 
and the court held they were all principals, 2 
well thoſe that killed the buck, as thoſe tha 
aſſiſted. And this was the caſe of a conviQtien, 
All the other objections _ have this gener] 
anſwer ; that in the caſe orders, where the 
er have juriſdiction, we will intend they 

ave acted right; and if they have done wrony 
_ may be puniſhed by an information. Le 
the orders be confirmed. Burn. Juſt. 40. 30 


l may take and ſeize goods conceal 
ed in any houſe, or out-houſe, c. and i 
caſe of a dwelling houſe, on oath made before 
juſtice of reaſon to ſuſpeRt that the goods ar 


break open ſuch houſe to diſtrain. Stat. 11 
Geo. 2. c. 19. 

But except it be in this caſe where the good 
are clandeſtinely conveyed, it may ſeem from 
what has been ſaid, that the landlord hath 0 
mean to come at the goods in order to makt 
diſtreſs, if the tenant ſhall think fit to lock up 
his gates, and ſhut the doors: which matte! 
may ſeem to require conſideration. ' Bum! 


2 
** * feeding on commons; 0 
Rey s, or other things growing on de bet 
land, ſhall and may be difirained for rent; ui 
when Tipe, cut and cured, a week's notice beiff 
ven to the tenant where lodged, may be . 
praifed and diſpoſed of towards TatisfaQion + 


the landlord, if the tenant do not before pay 
the rent and charges. 11-Geo. a. c. 19. See 
action ejectment. 


—— 


The form of a- landlord's warrant to diſtrain 
for rent. 


« JY NOW all men by theſe preſents, that 
I T. B. of, Sc. do hereby authoriſe 
« and appoint A. B. of, &c. to take any perſon 
« or perſons to his aſhſtance, and enter into the 
© houle of C. D. in, Ic. and there make a dif- 
« treſs of all ſuch goods and chattels, as are in 
and upon the premiſſes, for ten pounds, for 
half a year's rent due to me the ſaid T. B. at 
« fc, laſt: and after the ſaid are ſo dif. 
trained, if the faid C. D. doth not within the 
time limited by the act of parliament for that 
« purpoſe made, replevy the ſame, or pay the 
aid rent; then and in ſuch caſe, I do hereby 
* authoriſe you the ſaid A. B. to cauſe the faid 
goods ſo diſtrained, to be appraiſed, and ac- 


LL SAGE TTL 


2 cording to ſuch appraiſement to make ſale 
ooh thereot to any perſon or perſons, as will buy 
fron WF the ſame; and to diſpoſe of the money ariſſ 
h 6 ©) the ſale, in ſuch manner as by the ſaid 
make is directed: and for your ſo doing, this ſhall 


be your ſufficient warrant. Witneſs my hand 
and ſeal this 3d of May 1764. q 
. . e $ E. 8B,” 


Note; this warrant or authority is requiſite, 


0 
* here the landlord lives at a diſtance in another 
; ue, or would be free from the trouble of diſ- 
bein ning himſelf ; and therefore he empowers 
be me other perſon to do it. 
tion d | 


Form 
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© intereſt or otherwiſe, over or under eſtimate 


' for ten pounds, one half year's rent due to the ſail 
A. B. at Michaelmas /aft : taken the day, &c. it 
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Form of an appraiſer” 8 oats to apprat iſe good 


diſtrained. 


* 7 ſhall ſwear that you will faithfully 
appraiſe and value the goods now taken 
in diſtreſs, and mentioned in the inventory 
to you ſhewn, as between buyer and ſeller, 
according to the beſt of your ſkill and under. 
ſtanding: you ſhall not through partialit, 


GK a „ A 


the ſaid goods, but OT do your du. 
© ties herein. _ So help you God.“ 

The appraiſers valuing the goods too high 
ſhall be obliged to take them at the price ap- 
praiſed. Stat. 13 Ed. 1. 2 Show. Rep. 87. pl. 18 


The form of an inventory and appraiſement d 
the goods taken 1 in diſtreſs. 


N inventory of the eacds ſeized and diftrained 
by A. B. &c. in *he houſe of C. D. of, & 


the year, &c. for the rent aforeſaid. 


Imprimis in the fore parlour @ round In 
mahogany table, a pier looking glaſs : value, x. Har 
and fax beech matted chairs, 95 uich 
In the chamber one pair of ftairs, a2 Co 
red china bed, &c. T plet 
In the Kitchen, Cc. y 1 
iT Valued in all at ”_—_ 
Dur, 
By us, witneſs our hands this dy, 8 Lak 
E. | it, 2 
G H. f. ſors appraiſers. ; gre; 

J. K. con/table. 
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Form of notice of the diftreſe to the tenant. 


Mr. 
* is to inform you, that I have this 


ſ — da of, Dc » ſeized upon your 
, goods in your houſe in, &c. for ten pounds, 
) WY half year's rent due to me at, Ic. laſt, and 
b have taken an inventory thereof, and locked 
4 the ſame up in ** chamber one pair of 
F ſtairs, &c. and if you do not pay the rent 
u. due, or replevy the goods mentioned in the 
inventory, I ſhall in five days make fale 
oh thereof, according to the direction of the act 
of parliament; of which take notice from, 


Yours, Se. 4 


© Witneſs, that a copy hereof was this day 
delivered to Mrs. M. D. the wife of C. D. b 


ined 6. ig 
N | 

a Diſtreſs cannot be made for toll of goods 
c. it udulently ſold out of a market to avoid the 


ll. Cowp. Rep. 661. 
In notice for ſale of diſtreſs for rent, not ne- 
ary to mention, when rent became due, for 
hich diſtreſs is made. Doug. Rep. 279. 
Common law exemptions of utenſils, tools, 
plements of huſbandry, from diſtreſs, holds 
in diſtreſſes for rent in arrear, amerca- 
its, but does not extend to poor rates, Mc. 
burr, Rep. 588. : 
laking diſtreſs for part of entire ſum at one 
ie, and for other part of it at another time, 
great oppreſſion. 1 Burr. Rep. 589. 
L Remedy 


Fo 


. 
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- 
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Remedy for taking an exceſſive diſtreſs, i; 
a ſpecial action founded on the ſtatute of Mar. 
bridge. 1 Burr. Rep. 590. Y 
If leſſor for years aſſigns his term, he cannot 
diſtrain. 2 Wilſ. Rep. 375. 1 5 
Carriage ſtanding in a coach-houſe, belong. 
ing to a public livery-ſtable Keeper, and being 
parcel of, and rented with the livery-ſtable, of 
his landlord, is diſtrainable, as ſtanding xt 
livery, by leſſor of premiſſes, for rent due to 
him, by the ſtable-keeper. 3 Burr. Rep. 1504. 
Bl. Rep. 483. 

There is a diſtreſs for damage-feaſant, where 
the beaſts of a ſtranger are found in another 
man's ground, without leave of the owner 


thereof, and there feed, or do other damage to ] 
the graſs, corn, Cc. And here diſtreſs may be nin 
taken in the night, as well as day, leſt the bealts WW out 
eſcape before taken: alſo beaſts belonging to Bl the 
the plough, ſheep, and horſes joined to a cart, if cou 
or a horſe with a rider on it, Sc. are liable to The 
this diſtreſs, though not for rent ; but it mult by x 
be while the cattle are damage-feaſant, and the WW fiat: 
party may tender amends, until they are in- ter i 
pounded, and then detainer is unlawful. C, rid; 
Lit. 142. 2 Inſt. 107. 5 Rep. 76. 2 Dan Wil nak 
Abr. 633. mile 
2. Replevin is grounded upon a diſtreſs, and pena 
is a re-deliverance of it, that the thing diſtrain-Wl & N 
ed may remain with the firſt poſſeſſor, on If 
furety given by him to try the right with the 
diſtrainer, and anſwer the fame at law; and UM till it 
he do not purſue his action, or it be judged u. 
againſt him, then he that took the diſtreſs (hai the i 
have it again, by the writ retorno habendo. C. * i 
| | | (der 


Lit. 145, 161. U 


* * N 
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If notice be not given in writing, on taking 
a diſtreſs, of the things diſtrained, and for what 
you diſtrain them, they may not be ſold by the 
ſtatute 2 W. & M. but the diſtreſs is to be de- 
tained till replevin, or ſatisfaction: and reple- 
vins are by writ at common law; or on plaint 
by ſtatute, for the party's more ſpeedy having 
again of his cattle and goods diſtrained. Here 
the ſheriff ought to take two ſorts of pledges, 
one by the common law, to proſecute ; and 


4. WT znother by the ſtatute, to return the diſtreſs, if 
the taking be Judged lawful ; and if the ſheriff 
re WY deliver a diſtreſs, without theſe pledges he muſt 
ir WY znſwer the price thereof. Co. Lit. 145. F. 
ner N. B. 69. 
to Replevin by writ lies in the courts at Ne. 
de nin ter, and action of replevin may be removed 
als WY out of other courts, into thoſe courts, and tried 
to there : replevin by plaint may be brought in the 
art, i county-court, hundred-court, and court- baron. 


The moſt uſual method to obtain a replevin is 
nult Wi by plaint ; and the ſheriff may take a plaint by 
the fatute, and make a replevin preſently, and en- 
im- ter it in the county-court afterwards : alſo ſhe- 
Cie of counties ſhall depute four deputies to 
an". make replevins, not dwelling above twelve 
miles diſtant from one another, under a certain 
penalty Dy. 246. Co. Lit. 139. Stat. 1 P. 
M. c. 12. 12 | | 

f the defendant in replevin claims the pro- 
erty of the goods, the ſheriff cannot proceed 
ill it is decided before him by writ de proprie- 
tate 3 and if found for the plaintiff, 
the ſheriff is to make replevin or deliverance; 
but if for the defendant he is to do nothing fur- 
ter: though the plaintiff may replevy by writ 
iterwards ; and if the ſheriff returns the pro- 
L 2 perty 
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E claimed, it ſhall be put in iſſue and tried 0 
the Common Pleas. Finch. 316, 317. t 
Where cattle or goods are not delivered upon Wl | 
a firſt replevin, the party diſtrained may have Wl 
an alias, and a pluries replevin, in the general 0 
proſecution of it; and if the cattle are put into Wl 
any ſtrong place, the ſheriff may take the + Wl i! 
comitatus, and break into it, to make the 5 
vin: when they are driven out of the county, d 
Sc. ſo that the ſheriff cannot make replevin, 24. 
writ of Withernam ſhall go to take ſo many of 
the diſtrainer's cattle, till the party make deli. 
verance of the firſt diſtreſs, c. and in this caſe, 
the cattle taken ſhall be to the value of thoſe 
that were firſt taken and detained. 52 H. 3. 
c. 21. 1P.& M. 2 Infl. 140. 13 Ed. i. 
On bringing a replevin, it muſt be certain in 
ſetting forth the number and kinds of cattle 
diſtrained : that the ſheriff may know how to 
make deliverance of the cattle, if a writ be di- 
rected to him to do it; and the time and place 
are to be named in the declaration: if the plain 
tiff in replevin makes default, or is nonſuit, or 
judgment be given againſt him, the defendant 
may have his writ retorno habendo of the goods 
taken in diſtreſs. And when the plaint is re- 
moved into C. B. Sc. and the plaintiff non- 
ſuited, before or after avowry made, the defend- 
ant may diſtrain again for the ſame cauſe : but 
the plaintiff may ſue a writ of ſecond deliverance 
upon the ſame record, to revive the firſt ſuit; 
upon which writ, the ſheriff is to take ſecun 


for the ſuit, and ſo make a return of the cattl Cc, 

or price of them, if the return ſhall -"n adjudg ns 

ed. Hob. 16. T. Raym. 33. F. N. B. 72. e. 
And after this ſecond deliverance and trialg*ilin 


chereon ; or if the plaintiff be again nonſuit uf 


OL 


N 


turnum irreplegiabile to the defendant ; and then 


ton of his diſtreſs, to ground a writ of inqui 
of damages; or hold the beaſts till he is ſatiſ- 
fed: in caſe the defendant make default, the 


damages; as well the value of the cattle, as 
damages for the taking of them, and his coſts. 
And in a replevin, damages and coſts are given 
the defendant, if found for him, ſuch as the 
paintif would have had, if he had recovered 
in the action, Wc. F. N. B. 69. Wood's Inft. 
553. Stat. 21 H. 8. c. 9. 17 Car. 2. c. 7. 

In replevin, if the plaintiff be nonſuit, the 
defendant may make ſuggeſtion as in an 
for rent, and on prayer a writ ſhall be awarded 
to the ſheriff, to inquire of the ſum in arrear, 
and value of the diſtreſs, and upon the return 
thereof the defendant ſhall recover the arrear, 
or the value of the diſtreſs with coſts, &c. And 


attle diſtrained for the rent, that they may be 
old according to the ſtatute, and alſo of the 
rent due, there ſhall be no writ of inquiry to 
apply it. 17 Car. 2. c. 7. Lev. 455. 
The defendant in replevin may avow, or 
juſtify ; but if he juſtifies, he cannot have a re- 
um, as he ſhall have if he avows : and an avow- 
Vis where the taker of the diſtreſs avows the 
aking, if in his own right: and if for another, 
makes cognizance thereof, as bailiff, or ſervant 
Cc, It is in the nature of a declaration, and 
mult contain ſufficient matter for judgment to 
lave return; but the avowant need not alledge 
kiln within the time of the ſtatute of limita- 
wns; though the lord muſt have ſeiſin by 
33 the 
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on a declaration, there muſt be awarded a re- | 


1 


he may make his avowry, or plea in juſtifica- 


plaintiff ſhall have judgment to recover all in 


the jury do not inquire of the value of the 


B'. the ſtat. 32 H. 8. c. 2. no perſon ſhall if or 


_ 
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the hands of his tenant in certain. 3 Lev. 204, y 
7 5 25. Co. Lit. 268. { 
The defendant in replevin is allowed to 

avow generally, that the plaintiff or other te. I 
nant of the land, c. whereupon diſtreſs was 0 
made, held it at ſuch certain rent, during the t 
time the rent diſtrained for incurred, c. with. n 
out ſetting forth the landlord's grant or title; h 

0 


and if the plaintiff become nonſuit, the defend. 


ant ſhall have double coſts. Sheriffs and other o 
officers granting replevins, and taking bonds to p 
proſecute with effect, &c. ſhall at requeſt aſſign Wl t: 
them to the avowant or defendant by indorle- h 
ment, which if forfeited, the avowant may 
bring an action, and recover thereupon in his 2 
own name; and the court may give reaſonable Will 0 
relief to the parties, by rule of the ſame, &c. d 
by the Stat. 11 Geo. 2. c. 19. m 
An avowry may be made either on a diſtreſs WI tic 


for rent, or for damage-feaſant, c. te 
pf in 
The ſtatutes of limitation of actions are 32 H. Wil it 
8. c. 2. and 21 Jac. 1. c. 16. : 


have any writ of right for recovery of & 
lands, of the poſſeſſion of his anceſtors, but of n. 
a ſeiſin within ſixty years next before the % an 


of writ, &c. In aſſiſe of Mortdanceftor, wrt il a 


of entry ſur diſſeiſin, or other poſſeſſory action 4: 
upon the poſſeſſion of an anceſtor, it mult be 
brought within fifty years; and in afliſe, C. in 
upon the party's own poſſeſſion, within thirty 
years, and the plaintiff is barred, not proving 
ſuch poſſeſſion, c. And writs of formed 
for title to lands in eſe ſhall be * 
| WW 


Wis, 
N 
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within twenty years after the title accrued, by | 


j tat. 21 Jac. 1. c. 16. 
to But there is a proviſo in the ſtatutes to re- 
te. jeve infants, feme-coverts, 2 beyond ſea, 
128 or in priſon, and the heirs of ſuch perſons, ſo as 
he they commence their ſuits within the times li- 
th- mited after their impediments are removed. 
+; And it has been adjudged, that the act 32 H. 
% g. doth not extend to rent, or ſervices, Fc. out 
her of land : alſo that one who hath been out of 
to poſſeſſion for ſixty years, if his entry be not 
ion taken away, may enter and bring an action for 
fle- his own poſſeſſion. Wood's Int. 557: © 

By ſtatute 21 Fac. 1. c. 16. actions of debt, 7 Mod. 
actions upon the caſe, (except for words) actions n vn. 
of account (except concerning merchandize),of 838. ' 
detinue, * trover and treſpaſs, are to be com- 
menced within fix years after the cauſe of ac- 
tion, and not after; actions of aſſault and bat- 
tery, within four years; and for ſlander, with- 
in two years after the cauſe of action, Ac. And 
if theſe perſonal actions are not brought in the 
time limited by this ſtatute, they are barred : 
though where money is to be paid on requeſt, 
or the conſideration of a promiſe is executory, 
Cc. it is not material when the promiſe was 
made, but when the cauſe of action did ariſe ; 
and the defendant ought to plead, that cauſa 
actionis non accrevit infra ſex annos, Ic. 2 Salk. 
422. | 
The exception in the ſtatute of limitations 
in actions of account, relates to accounts current 
only between merchants; for when an account 
$ tated and balanced, debt lies, and the action 
muſt de brought within ſix years. In actions of 


See 15 Vin. Abr. 115, , 
L4 ſlander, 
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ſander, when words are adicnatle in them. 
ſelves, there damages ſhall be recovered accord. t 
ingly as they were firſt ſpoken, if the action be 


brought within two years, as required by the b 

ſtatute of limitations; and otherwiſe the party « 

will be barred thereby: but where the word; 

are actionable in reſpe& of the ſpecial d : 
which happens after the ſpeaking ; in fuch c (0 


if the damage is ſeven years afterwards, it is no 
bar. Mod. 70, 268. Sid. 95. 20 0 

An action barrable by the ſtatute 21 2 I, 2 
a freſh promiſe will revive it; ſo it is of an ac- 
knowledgment of a debt, becauſe that is evi- fi 
dence of a promiſe :: and taking out a writ, and b 
entering and filing it, is an avoidance of the Il 
ſtatute ; for tis a demand, and a good bring- 
ing of an act within the time mentioned by cc 
the ſtatute of limitations. 3 Salk. 228, 229. in 
Lil. Abr. 19. | in 

Crown not barred by ſtatute. of limitations. 
Cowp. Rep. 215. | 

No inſtance of ſetting up any length of time 
within the limitation fixed by the ſtatute, asa 
bar to the demand. Cowp. Rep. 216. 

If one tenant in common be in poſſeſſion, 
and on demand by the co-tenant of his moiety 
denies to pay, and denies his title, and con- 
tinues in poſſeſſion; ſuch poſſeſſion is adverſe, 
and amounts to an ouſter; ſo that the ſtatute 
of limitations will run. Cowp. Rep. 218. 

Where teſtator deviſes his eſtate for payment 
of debts, courts both of law and equity, hold 
that all debts barred by the ſtatute come 
in. Cowp. Rep. 548. 

All qui tam actions on ſtatute (except that 
of tillage,) ſhall be brought within one year, 


after offence committed. Dougl. Rep. 35511 
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Bill may be filed in vacation againſt an at- 
tarney to prevent ſtatute of limitation taking 
place. Dougl. Rep. 313. | 


There may be caſes which fraud will take 


out of the ſtatute. Dougl. Rep. 656. 

Acknowledgment of debt, after commence- 
ment of action, takes it out of ſtatute of limi- 
tations. 2 Burr. Rep. 1099. 

Regular judgment, not to be ſet aſide, tho? 
obtained by miſtake, to let in plea of limitation. 
2 Bl. Rep. 35. 

Statute of limitations bars plaintiffs re- 
fidents in Scotland. Bl. Rep. 286. does not 
bind reſidents. beyond ſea. 2 Bl. Rep. 723. 3 
Wilſ. Rep. 145. | 

Statute of limitations, in caſe cf promiſe on 
contingency, does not run from time of mak- 
ing promiſe, but from contingency happen- 
ing. Bl. Rep. 354. 

Defendant telling a third perſon, that he 
went to a fair in order to avoid a perſon to 
whom he was indebted, defendant anſwering, 
No, but we will ſettle the account,“ to plain- 
till's telling him, “he was indebted to him in 
ſuch a ſum,” both theſe cafes being within fix 
years, are by the above declarations, taken out 
of the ſtatute. Le Rep. 86, 87. 

A year the common limitation, in penal ſta- 
tutes, where molety goes to informer, and 
to the poor. Lofft's Rep. 330» 

If plaintiff be in England, at time of cauſe 
of action, ſtatute of limitation begins to run, 
ſo that if he, or in caſe of his death abroad, his 
— repreſentative does not ſue within ſix 
years, the ſtatute bars. Wilſ. Rep. 134. 

Perſonal actions die bo ne as of 
battery, Sc. A man attainted of treaſon or 

felony, 
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felony, convict of recuſancy, an outlaw, excom. | 
municate perſon, c. cannot bring an action, 


till pardon, reverſal, abſolution, &c. A feme 


covert muſt ſue with her huſband; and infants 
by guardians, c. Lit. 196. Co. Lit. 128. 


How controverſies are determined, without 
action at law, by award, Oc. 


S to controverſies determined, without 
action at law, or redreſs by the mere act 
of the parties; they are 


1. From the soLxE act of the party injured. 
2. From the joinT act of all the parties. 


Of the firſt ſort are, 1. Self defence. 2. Re. 
caption of goods. 3. Entry on lands, and te- 
nements. 4 Abatement of nuiſances. 5 
Diſtreſs for rent, or for Damage. 6. Seiſing 
of Heriots, Sc. 

Of the ſecond ſort are, 1. Accord. 2 Ar- 
bitration. | 8 

Ihere is alſo xEDREss by a mere OPERATION 
of law, which is, 1. Where a creditor is execu- 
tor or adminiſtrator, and is thereupon allowed 
to retain his own debt. 2. In the caſe of 7e. 
mitter ; where one, who has a 600d title to lands, 
Sc. comes into poſſeſſion by a BAD one, and is 
thereupon remitted to his antient good title, 
which protects his ill acquired poſſeſſion. 


Award is the judgment and arbitration of 
one or more perſons, at the requeſt of two par. 
ties at varience, for ending the matter in dif 


pute, without public authority: and this is 
done by arbitrators choſen by the parties, on 2 
bond to ſubmit themſelves to their * 


et. axe. a6. "v8 NR” CUE 8 1 2 
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And arbitrators are generally where parties 
think it more ſafe to refer the matters in con- 
troverſy to the determination of friends, than 
to venture a trial at law; they proceed at their 
own diſcretion, without ſolemnity of proceſs, 
Fc. to hear and determine the controverſy re- 
ferred to them: and they have as great power 
2s other judges, though they are not tied to 
the formalities of law; and if they obſerve the 
ſubmiſſion, there award is definitive. Dy. 356. 

The ſubmiſſion to arbitrators may be general, 
of all demands, Sc. or ſpecial, of ſome matters 
in diſpute: and the award muſt be made of 
the thing ſubmitted, according to the ſubmiſ- 
fon; it muſt be equal between the parties, 
and not on one fide only ; and the performance 
of it is to be lawful and poflible; alſo the 
award muſt be certain and final : if an award is 
of things not ſubmitted, or to pay money to a 
ſtranger, Sc. it will be void. Co. Lit. 206. 
Rol. Abr. 242. 2 Saund. 122. | * 

Where arbitrators award a thing againſt law, 
it is void; ſo if more is awarded than ſhould 
be: but on a general ſubmiſſion, the award 
may be of part, without the reſidue, and be 
good. An award may be void for ſome part, 
and good in another part, if it makes an end 
of all the differences ſubmitted; and if the 
award is good in „and void in part there- 
of, the good ſhall be performed. And the 
Chancery will not give relief againſt the award 
of arbitrators, unleſs for corruption, exceeding 
authority, &c. Cro. Eliz. 161. Danv. Abr. 
536. Rol. Abr. 244. 

If all debts and demands are ſubmitted to ar- 
bitration, the arbitrators may award a releaſe of 
bonds, ſpecialties, &c. by which the debts and 

- demands 
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demands are due: and where the award is ac. 
cording to the ſubmiſſion by bond, though it 
be void in law, if it is not performed, the obli. 
nom will be forfeited, Things relating to 
echolds, leaſes, debts due on certain contract, 
matters concerning matrimony, and criminal 
offences, are not arbitrable by awards. Danv. 
Abr. 513, 515. my” | 
Sometimes matters are referred by the judges 
at the aſſiſes to the three foremen of the jury, 
in nature of arbitrators ; and after their award 
is made, the plaintiff may have an attachment, 
Sc. to oblige performance: and attachment 
lies for not performing an award made a rule of 
court ; after perſonal demand of performance. 


_ Salk. 83, 84. Submiſſions to awards, by 


ment of the parties, may be made a rule of any 
of his majeſty's courts of record; and on a rule 


of court thereupon, the parties ſhall be 


concluded by ſuch arbitrament : and in 

of diſobedience thereto, the- party refuſing to 
perform the ſame ſhall be ſubje& to the penal - 
ties of contemning a rule of court, c. except 
it appears on oath, that ſuch award was unduly 
procured, when it ſhall be ſet aſide: but this 
extends only to perſonal matters, for which 
there is no other remedy but by perſonal action, 


or by ſuit in equity. Stat. 9 & 10 NV. 3. 


b 
When there is but one arbitrator, which hap- 
pens where the matter is referred to two, and if 
they cannot agree in the award, it is left to a 
third perſon, this is called an wmpirage ; and 
the umpire has the ſame power as the arbitra- 
tors, if they do not agree in their award. Tho 
the arbitrators are to refuſe, and declare my 
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will make no award, before the umpire ſhall 
proceed. 8 Rep. 98. 2 Saund. 130. 

The umpire's award ſhall be good, where 
the arbitrators make a void award, which is no 
ward. Lil. Abr. 170. 

Award good, tho' made by umpire choſen 
by arbitrators before time, for making award, 
expire. Say. Rep. 222. 7 5 

Award of coſts good. Say. Rep. 240. 

Award by umpire ſet aſide, becauſe right of 


ad _— 
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trators. Say. Rep. 99. 

Motion to ſet aſide an award, muſt be made 
before the laſt day of the next term, after 
award publiſhed, otherwiſe too late, and at- 
tachment for non performance may iſſue. 
Coup. Rep. 23. ns 

Coſts of arbitrament- to abide event, mean 
ſuch coſts, as, according to event, would have 
been loſt or gained upon verdict: and always 
ſo drawn, unleſs ſpecially directed to contrary. 
Lofts Rep. 3. 
2000 on to award, it's ſtrength. Le. 

426. | 

Cannot be aſſected after time limited by 
ſtatute of N. 3. 2 Rep. 437. | 

Award not to be fet afide, but for plain and 
— — 

t. 9 & 10W, 3. c. 15. For ini 

differences by — is only declarato 
3 law 222 in putting ſubmiſ- 
on, where no cauſe depending, u ſame 
footing with thoſe, where 3 " Burr. 

701. 

Awards are now conſidered with 
latitude, and leſs ſtrictneſs than formerly; they 
re to be conſtrued liberally and 3 


1 
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nominating umpire. was tofled up for by arbi- 
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and not ſcanned with nicety; they muſt be 
certain, conſiſtent, ſufficient, and mutual, 1 
Burr. Rep. 277, 278. | 

In action of debt on award, plaintiff needs 
ſhew nothing more than nec to ſupport 
his claim, and intitled him to his demand. 
Burr. Rep. 280. | 

But if action be brought upon the arbitration 
bond ; in that caſe plaintiff muſt ſet forth the 
whole award. 1 Burr. Rep. 281. 
Award alledged to be made, after making 
of arbitration bond, and before exhibiting 
plaintiffs bill, to wit, on ſuch a day, fuft- 
ciently poſitive. 3 Burr. Rep. 1922. 

If parties refer all matters in difference be- 
tween them, . arbitrator may diſſolve partner. 
ſhip. 1 BI. Rep. 475. 1 

Indorſement on award, unſtamped, ſufficient 
authority to third perſon to demand money 
awarded. 2 Bl. Rep. 990. 

On reference of all matters in difference 
in this cauſe, arbitrators awarded general re- 


| leaſes, award held good, as to matters refer- 


red, but void as to reſt. 2 Bl. Rep. 1117. 
Award that G. F. the defendant ſhould pay 
plantiff 298/. gs. gd. and give releaſes, on an 
arbitration bond, conditioned that G. F. ſhall 
perform ſuch award as ſhall be made between 
the plaintiff and J. F. &c. 1 Wilf. Rep. 28. 
Award helped after verdict. 2 Wil. Rep. 10- 
Award may be good in part, and bad in part. 
2 Wilſ. Rep. 267, 293. Bad's 34 
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s Of Courts, Attornies and Solicitors, Furies, 

Tt Witneſſes, Trials, Executions, &c. 

Ji A COURT is the place where juſtice is ju- 

* | W adminiſtered: and there are ma- 
ny courts, ſome of record, and ſome not; 

. courts 1 as thoſe at We/tminſter, and 

g courts inferior, in the country, &c. A court of 

f. record is that which hath power to hold plea 
according to the courſe of the common law, of 

e- real, perſonal and mixed actions, where the debt 

er. or damage is 40s. or above: and a court not of 


record is when it cannot hold plea of debt, &c. 
amounting to 40s. but of pleas under that ſum 
or where the proceedings are not according to 
the courſe of the common law, nor inrolled. 
Cromp. Juriſd. Co. Lit. 260, 117. 

In courts where writs lie not, the ſuit is be- 
gun by plaint, viz. by entering the action, and 
cauſe of complaint, c. and in inferior courts 
having particular juriſdictions, it muſt be ſet 
forth at large; for there nothing ſhall be intend- 
ed to be within the juriſdiction, but what is ex- 
preſsly alledged to be ſo : but at the courts at 
V:tminſter, the plaintiff doth not ſhew at lar 
in his declaration, that the cauſe of action ariſes 
within their juriſdiction, which is general; and 
pleading to iſſue, c. allows the juriſdiction of 
courts, Sid. 331. 2 Inft. 229, 1. Lil. Abr. 
371. 

The courts of law and equity I ſhall here 
treat of, are the following, | 


1. The 
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1. The high court of Chancery. 
2. The King's Bench. _ 

3. The court of Common Pleas. 
4. The Exchequer. 

5. The court of Aſſiſes, &c. 


1. The court of Chancery is the higheſt court 
of judicature in this kingdom next to the par. 
liament, and of very ancient inſtitution. Its 
juriſdiction is of two kinds; ordinary or legal 
and extraordinary, or abſolute : The ordi 
court is that wherein the lord chancellor in his 
proceedings and judgments, obſerves the order 
and method of the common law; and in ſuch 


| caſes, the proceedings are filed or inrolled in 


the Petty-Bag office. 

This court holds plea of recognizances ac- 
knowledged in Chancery; writs of ſcire facias 
for OY of letters patent, writs of partition, 
Sc. and alio of all perſonal actions, by or againſt 
any officer of the court; and by acts of parlia- 
ment, of ſeveral offences and cauſes: all origi- 
nal writs, commiſſions of bankrupts, charitable 
uſes, of ideots and lunacy, c. iflue out of this 
court, for which it is always open; one from 
hence may have an habeas corpus, prohibition, 
c. in the vacation, which are to be had out of 
the other courts only in term-time ; and here a 
ſubpena may be iſſued to force witneſſes to ap- 
pear in other courts, when they have no power 
to call them. But in proſecuting cauſes, if the 
parties deſcend to iſſue, this court cannot try it 


by jury; but the record is to be ſent into the 


King's Bench, and try'd there, and afterwards 
remanded into the Chancery : though if * 
2 | a des 


= 


:demutrer in law, it ſhall-be argued and ad- 

judged here. Upon a judgment given in this 
court, 2 writ of error lies returnable in B. R. 

4 Inft. 78, 80, Sec. Danv. Abr. 776. op ener 

The inary or unlimited court exer- 

ciſes juriſdiction in caſes: of equity, by way of 
Engliſb bill and anſwer in abating the rigour of 

the common law, and where the courts of law 
: xe defective to give remedy; it gives relief for 
and againſt infants, — chede mino 


rity; and for or againſt married women, called 


8 

1 

J ſeme coverts, notwithſtanding their coverture; 

is i :l frauds and deceits are here relievable; as 

. al accidents to mortgagors, obligors, &c. 
zzainſt penalties and forfeitures, where the in- 

* tention was to pay the debt; all breaches of 

truſt, unreaſonable engagements, c. This 


pound debts z make executors, Sc. give ſecu- 


"> ny, and pay intereſt for money long in their 
A tands; and hers executors may ſue one another, 
„ Who oneexecutoralone be ſued without the reſt; 
1 order may be made for performance of a will; 


decree made who ſhall have the tuition of a 
auld; and this court may relieve copyholders 
zwanſt the ill of their lords; confirm title 
to lands, where the deeds are loſt z make con- 
ances, defective thro* fraud or miſtake, 


count with each other; avoid the bar of actions, 
Y the ſtatute of limitations, c. 4" Inſt 84. 


fig Hal. Abr. 373. 1 Danv. 749, 750, 752, Ce. 
"he But in all caſes, where the plaintiff can have 
ae b remedy at law, he ought not to be relieved 
Ade Chancery; and long leaſes, as for rooo ears; 
2 dev ked iſes; verbal agreements not execu- 


kd; derived under concealed titles, &c. 
*- have 


tourt may force unreaſonable creditors to com- 


good and perfect; oblige men to come to ac- 


18 
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have beeh refuſed relief in this court: and mort. 

es are not relievable in equity after twenty 6 
99 has been made or in- [ 


tereſt paid, Sc. Alſo this court will not retain 


be in caſes of charity; nor for lands, c. under 
407. per annum; and it refuſes to relieve per. 


Danv. Abr. 763, 754. 2 Vent. 340. 


dant; and if the party will not obey the decree 


- 
- 


a ſuit for any thing under 10/. value, except it 


ſons in ſuits where the ſubſtance of them tend; 
to the overthrow of any fundamental point of 
the common law, or an act bf parame 


And altho' the power of the court of Chan. 
cery, in its equitable proceedings, is ſo great in 
the foregoing particulars, yet it is no court f 
record ; and therefore it is ſaid can- bind the 
perſon only, and not the eſtate of the defer. 
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of this court, he muſt be committed until he 
does: in this caſe, if there be an order that one 


ſhall ſtand committed to the Fleet, for breach WW inc 
of a decree, in purſuance of the order, ther {1 
muſt be a writ awarded for taking and impti· bei 
ſoning him. 4. It. 84. Danv. 749, 770. her 
It is ordained by the far. 36 Ed: 3. - That th 
whoſoever ſhall find himſelf grieved with any * 
ſtatute, he ſhall have his remedy in the Ch tb 
cery. No ſubpe#na or proceſs is to Hue out a 4 
this court till a bill is filed; except in injune : one 
tions to ſtay waſte, and ſuits at law, &c. anc ſon; 
on a plaintiff's dimiſſing his bill, of the defen i fer 
dant for want of -proſecution, the plaintiff i bei 
pay full coſts, &c. 5 Ann. c. 16. A deſendaii /ur 
not appearing on ſubpena iſſued, and abſcondingſ l. 
to avoid being ſerved therewith, the court mai ci 
make an order for his appearance at a certau cron 
y, which ſhall be publiſhed in the ga. tal 
and if he do not then appear, the plaintiff's big othe 


\ 
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' ſhall be taken pro corifefſe, and the defendant's 
eſtate ſequeſtered to ſatisfy the plaintiff, &c. 

5 Geo. 30 cap AS10115 2050553, 265 ahtrgme* 
2. The Court of King's Bench at Weſtminſter, 

is a court that hath ſupreme authority, the king 
himſelf. being ſuppoſed to be there, and was 
ſometimes wont to ſit in his own-perſon.. This 
court and the Chancery are to follow the king; 
and the King's Bench was originally the only 
court in We/tminfter-hall ;- out of which the 
courts of Common Pleas and Exchequer, ſeem 
to have been derived. 4. Int. 73. 2 Hawk, 
P . C. 6. N N e , N 
It is divided into a crown-fide, and a 1 
ide ; the one determining criminal, and the 


o 
* 
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of all treaſons, felonies, breaches of the peace, 


ne ud of all cauſes proſecuted by way of indict- 
one! ment, or information; and into this office, 
each indictments from all inferior courts, orders of 


here ſeſlions, &c. may be removed by certiorari : allo 

Jl here inquiſitions of murder are certified: and 
hence iſſue attachments, &c. On the plea-ſide 
it hath cognizance of all pleas by bill for debt, 
account, covenant, in action upon the caſe, and 
other perſonal actions, ejectments, &c. againſt 
ay perſon in cuſtody of the marſhal, as every 
one ſued here is ſuppoſed to be; and in all per- 
onal actions, for or againſt any officer, mini - 
ter, or clerk of the court, who in reſpe& to 
their attendance have privilege of court. Cromp. 
Juriſ. 67, 68. 4 Rep. 57. 9 Rep. 118. 

In ancient times this court was ordinarily ex- 
ereiſed only in criminal matters, and pleas of the 
own; and it awards execution againſt perſons, 
itanted or condemned by parliament, or any 


M2 


other civil cauſes: the crown ſide takes notice 


her court, when the record is removed, and 
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their perſons brought thither by habeas 

and 2 — of —— are allow 2 
removing the records and priſoners, 85 1 Thi 
court may bail any perſon whatſoever ; grants 
habeas corpus's to relieve perſons wrongful y im- 
priſoned; reſtores freemen unjuſtly disfran. 
chiſed ; and grants prohibitions to keep other 
courts within their their proper juriſdiQtions, Se. 
4 Inft, 70. 2 Danv. Abr. 279. 

The court of B. R. regulates all the courts of 
law in the kingdom, fo that they do not exceed 
their juriſdictions, nor alter their forms, Ge. 
and may grant an attachment againſt any in- 
ferior court, uſurping a juriſdiction not belo1 
ing to it; but generally a writ of prohibition 
is firſt iſſued to fuch court, The jud judges of 
this court are the ſovereign juſtices and coro- 
ners of the land: and their juriſdiction is 
neral over all England, which, when the king 
ou appointed them, they have from the law, 
4 Inſt. 74. 

Court of King's Bench has power to remore 
every conviction by certiorari, unleſs where 
Rep 50 is . away by en, Dag. 

349. 

King's Bench cannot bail for contempt of 
houſe of commons. Wilf. Rep. 299. 

Before ſtat. 4 & 5 N. & M. chap. 21. 10 
declaration in B. R. a defendant 1 in cu 
CO Wilf. Rep. ao. 

wi newt B. in Wales. Bee 


35 The court of Common Pleas is one of the 
king s courts held in We/tminſter-hall,' or * 
certain place: it is not to follow the king and 
his court, but to be held at ſome place certain ; 
nor ſhall be removed without warning by ad- 
journment. Stat. 9H 3. c. 12.& 2 £4. *˙ f 
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All actions belonging to this court come here 
ws by original, as on arreſts and outlawries ; 
or by privilege or attachment, for or a rs 
privil perſons ; or out of inferior eo 
not of record: and all civil cauſes, real, perf 
or mixed, are here brought and | 
tho! regularly this court cannot hold plea in 
action real or perſonal, Ce, but by writ out 
Chancery, returnable here; unleſs it be by bil] 
for or A an officer _ an per- 
ſon of the court, 4 

The Common Pleas is eden been the 
only court for real cauſes concerning lands; and 

in perſonal and mixed actions, it hath a concur, 


rent juriſdiQion with the King's Bench: but i 


myo izance of pleas of the crown; and 

ommon Pleas are all pleas that are not ſuch. 
in ' juriſdiQion; like clint of the other courts at 
Weſtminſter, is general, and extends throughout 
England : and hither ſuits are remoyed out of 
other courts by divers writs ; as by V pone, recor- 


dare, writ of gment, Sc. 4118, 
Forteſeue 30, 51, F904 50 ART x] 


And this court, befides vaving lungen fo | 


puniſhment of its officers and K ma 
grant prohibitions to keep temporal and | 
aſtical on vii ah bounds, BB. 
4+ court of Exchequer is a 
court of rend, + up to order and 
the rights and reyenyes, debts and duties due to 
the crown, g. And in the Exchequer there are 
divers courts, eonſiſting of many branches; but 
according to the uſual Rein, it is divided int 
two parts only, for diſpatch of buſineſs, 4. 


112, 11 


This is the laſt of the four courts at en | 


fer; and the lord chief baron and barons are the 
M 3 ſovereign 


en 
etermine 
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ſovereign auditors of England, and hear and de. 
termine all cauſes in by or equity: for theju. 
dicial part of the Exchequer is a court both of 
lay and equity; the court of law being in the 


ice of Pleas, after the courſe of the common 
aw, coram baronibus ; and the court of eq 
held in the Exche eee before the lord 
treaſurer, e ee e or under-treaſurer, and ba. 
rons but generally before the barons only, the 


"oy e being the chief judge. 4 by, 


— the e e are according to the 
practice of the Chancery, by bill and anſwer; 
pi the plaintiff muſt et forth in his bill, that 
he is debtor or accountant to the king, though 
whether it be ſo or not, is not material: in this 
court the clergy uſyallyexhibits their bills for re. 
covery of tithes; and here the attorney general 
brings bills againſt perſons for any matters con. 
cerning the king; alſa any TION, grieved with 
any t nh behalf ot of. ho kings fe an 
ng his the attorney general, 
beta relieved EH Ibid. © 5 
In the court of law, all the officers, We) 
clerks, the king's tenants and farmers, all debt. 
ors, ang accquntants of the Exchequer, are pri- 
vileged to toe and implead ane anather, or any 
Ns 3 > manner as in the. King's Bench 
omman. Pleas ; * the writs e 
100 qua minus $8.08 into Wales, where no proceſs 
of the courts. © R. or C. B. ought to- un, 
except the capias utlagatum, | 
There ig F. court of Exchequer-chamber, bein 
the aſſembly. of all the judges of England, for 
difficult 5 ths in law, into which cauſes are 
adjourned when there are bop Judges againſt 
| ; 10 . 
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rev, that, they, canmor be determined in other 


5. The court of Aſſiſes is the court, place or 
es 


time, when and where the writs and 

of aſſiſe are handled or taken, before an aſſem- 
bly of knights, and r with the 
jultice appointed, Wc, And aſſiſe is general, as 
when the juſtices go their ſeveral circuits with 
commiſſion to take all aſſiſes; or ſpecial where 
a ſpecial commiſſion is granted to certain per- 
ſons, (formerly oftentimes done) for taking an 
aſiſe upon one or two diſſeiſins . and con- 
cerning the general aſſiſe; all the counties 
of England are divided into fix circuits, and two 
judges aſſigned by the king's commiſſion to eve, 
ry circuit, who holds their aſſiſes twice a year in 
every county, (except Middleſex, here the 
king's courts of record do fit, and where his 
courts for his counties palatine are held,) and 
have five ſeveral] commiſſions ; 1. 

1. A commiſſion of, Oyer and Terminer, di- 
rected to them and my other 2 of the 
county, by which they are impowered to try 
treaſons, 2 Ge 2. 1 
ürected to the judges and clerk of aſſiſe aſſoci - 
ate, which gives them power to try every priſo 
ner in the gaol committed for any affence hat- 
ſoever ; but none but priſaners ip the gaol. 3. 
Of Afiſe, directed to themſelyes only and the 
clerk. of aſſiſę, to take aſſiſes, and dg right upon 
vrits of aſhſe brought before them by ſuch as 
we wrongtully TOM Ot of their lands and pol, 
leſions, c. 4, Of ni/e Fabia directed to the 
judges and clerk of aſſiſe, by which civil cauſes 
grown to iſſue in the cqurts aboye are tried in the 
vacation by a jury of twelve men of the county 
Vhere the cauſe of * ariſes; and on * 
| M4 N 
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of the verdict of the jury to the court above, the 
judges there giye judgment, er A commiſſion 


- ” - ” 


of 'peare, in every county of the circuits; and 
juſtices of peace of the county are bound to 
th] preſent at the affifes'; and ſneriffs, Ye, ſhall 

ive their attendance on the judges, or they 
RN fined, | 4 Al.. I 58, - Bacen : Elem. 155 


| 16, Sc. 


Juſtices of aſfife. E are to hold wer ſeſſions 
in the chief towns of each 3 and there 
records ſhall be ſent into the Exche CONE if 
cauſes are too difficult for them, 
referred to the juſtices of the bench, 1 * 
ended, © Stat. 9 H. 3. 6. 12. 6 R. 2. 


? Ph beet « courts in the Father wy 
n 5 


2. The Court Leer. ee i 


iy Thee | owt 1 5 2 court E kept by the 
Heriff of every county, and divided into two 
ſorts; one retaining the general name, as the 
county-court held every manth, before the ſherif 
or his deputy; the other called the turn, held 
twice in every year, viz, within a month after 
Eaſter and Michaelmas. Cromp. Juriſd. 241. 
© By the Common law, every ſheriff ought to 
make his turn or circuit throughout all the 
hundreds in his county, in order to hold a court 
in every hundred for the redreſſing of common 

ievances, and preſervation of the e, c. 


and the turn is the king's leet thro? all the coun- 


2 Au julge; al of record, of which the 
eriff is ju ; alſo before the courts at Pi 
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minſter were erected, the county-ecourts were 
the chief courts of the kingdom. Glanvil, 
lib. 1. cap. 2, 3. Hlita, lib, 2. e, 66. 
But the power of the county. eourt was much 
reduced by the ſtatute of Magna Charta, c. 17. 
and 1 Ed, 4. c. 1, It hath now the determina- 
tion of certain treſpaſſes and debts under 407. 
and this court holdeth no plea of any debt or da- 
mage to the value of 406. or more; nor of treſ- 
pals vi & armis, Sc. But of debt and other ac- 
tions perſonal above that ſum, the ſheriff may 
hold plea by force of a writ of ju/ticies, which is 
in nature of a commiſſion to him to do it. Brit. 
0. 27 & 28; 4 Inſt, 266. 0 
o ſheriff is to enter in the eounty court any 
plaint in the abſence of the plaintiff; nor above 
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defendant in this court ſhall have lawful ſum- 
mons, c. And out of the county- court cauſes 
5 pom har recordare, pone, Ne. into K. B. 
N 88. 

2. The Court. leet is a court of record inci- 
dent to a hundred, ordained for puniſhing of- 
tences againſt the crown; it is derived out of the 
ſheriff*s turn, and inquires of all offences under 
treaſon ; but thoſe, which are to be puniſhed 
with loſs of life or member, are only inquirable 
and preſentable there; and muſt be certified 
my the juſtices of aſſiſe. 4 Ft. 261. Stat. 
And this court is called the view of frank- 


ſedge, for that the king is to be there certified 
by the view of the ſteward, how many people are 
vithin every leet, and have an account of their 
good manners and government; and all perſons 
above twelve years of age, which have remained 
there for a year and a day, may be aur 


: 


one plaint for one cauſe, on pain of 40. and the 
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faithful to the king, and the people are to be 
kept in peace, Sc. Alſo every one, from the 
age of twelve to ſixty years, that dwells within 
the leet, is obliged to do ſuit in this court; ex. 
cept peers, clergymen, c. 4 In/t, 261, 263, 
In the court-leet, or view of frank-pledge, 
formerly all perſons were bound with furetjes or 
pledges for their truth to the king: the ſteward 
is here the judge, as the ſheriff is in the turn; 
and this court is to be kept twice a year, one 
time in a month after Eaſter, and the other 
within a month after Michaelmas, at a certain 
place within the precinct: and the ſteward hath 
power, to elect officers, as conſtables, tithing- 
men, Cc. as well as puniſh offenders. The uſual 
method of puniſhment in the leet is by fine and 
amercement, and a preſentment here ſubjeds 
e party to them; the former is aſſeſſed by the 
teward, and the latter by the jury; for both of 
which, the lord may have an action of debt, or 
take a diſtreſs. MKitch, 70. Co. Lit, 115, 
6 Rep. 12. 2 Inf, 199;m. 
This court inquires of and-puniſhes miſde- 
meanors, incroachments, nuiſances, Gc. purpreſ- 
tures in lands or woods; or houſes ſet up, or 
beat down, and other annoyances; bounds taken 
away; ways or waters turned, or {topped of 
thieves, and hues and cries not purſued; of 
bloodſhed, eſcapes, perſons. outlawed, money 
coiners, treaſure found; aſſiſe of bread and ale, 
perſons keeping alehouſes without licence; falſe 
weights and meaſpres, unlawful games, offence 
relating to the game; of tanners ſelling inſuff - 
cient leather; foreſtallers and ingroſſers of mar. 


|  kets, Hc. of victuallers and labourers, unlawtul 


fiſhing, idle perſons, Sc. All which. particular 
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articles are to be inquired - into by ſtatute, 
18 Ed. 2. 14 & 15 H. 8. 2 3 Ed. 6. 31 


Eliz. WRESTTTOG STODASTIVUL TGT 
And the lord of the leet ought to have a pil 
ory and tumbrel, (Sc, to puniſ offenders; vr 
for want thereof he may be fined, or the liberty 
ſciſed ; and all towns within the leet are to have 
ſtocks in repair; and the town that hath none, 
hall forfeit . 51. 2 Dan. Abr, a9. : 
Stat. 3. Geo. 3. chap. 2. concerning the aſſiſe 
of bread, has no ſaving of the jurifdictton of 
the leet; becauſe it was providing for caſes, 
where yy leet had no juriſdiction. 3 Burn. 
Mad ene „ enn VIIVS DARK 
"For original of leet, See Will, Rep, -11 6 j 


3. The Court-Baron 1s that court which every. 
lord of a manor, (who in ancient times were 
called barons,) hath within his wn precinct: 
and a court-baron is an inſeparable incident to 
2 manor; it muſt be held by preſcription, for 
it cannot be created at this day, and is to be 


" _ 


kept on ſome part of the manor, C. Lit. 58. 
4 Int, 268. oo) 47 varda ie ton nd 

This court is of two natures, 1. By the Com- 

non law, Which is the barons or freeholders 

court, of which the freeholders being ſuitors are 

the judges, - .2, By cuſtom which is. called the 

cuſtomary court, and concerns the. cuſtomary 

tenants and copyholders, whereof the lord or his 

ſteward is judge: the court-baron-'may. be of 

lis double: nature, or one may 3 the 

other, The freeholders court hath juriſdiction 

vr trying actions of debt, treſpaſs, Ac. under 

4%, and may be held every three weeks; be- : 
ng ſomething like the county- court: but on | 
recovery in debt, they have not power to make 
accution,only to diſtrain the Knew 
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No ſteward of a leet, or court- baron, ſhall 
lord, on pain of 40l. and diſability. 1 Jac. 1, 
z. . HIER | elec 
_ -- Formerly, nothing was preſumed in fayour 
 proceſſum ; but theſe objections have of late 


if cauſe of lion does not arte 
_ diction, defendant muſt avail himſelf of it by 


2 rae to be within juriſdiction, he mult bring 


1 Burr. 51 5. 
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and retain them till ſatisfaction is made, The 
other court-baron, is for taking and paſſing of 
eſtates, ſurrenders, admittances, ©, and is 
kept but onee or twice in a year, (uſually with 
the court-leet)+unleſs it be on purpoſe to grant 
an eſtate, and then it may be holden as often 
as required, 4 Rep. 26, 6 Rep. 12, 2 hl 
rann 1 | 
in this court the homage jury are to inquire 
that the lords do not loſe their ſervices, duties, 
or cuſtoms ; but that the tenants make their 
ſuits" of court; pay their rent, heriots, &. 
and keep lands and tenements in repair, G. 
and every public treſpaſs may be puniſhed here 
by gt ont, on preſenting the ſame, Sta. 
4 Ed. 1. | 


5- FTS 


receive profits to his own uſe, that belong to the 


of the regularity of the proceedings of inferior 
courts, nor could they be ſet out with a faliter 


years been over- ruled. Cop, Rep, 4' af 
thin juriſ- 


plea in court below; or, if not alledged in 


or or falſe judgment. Cowp. Rep. 20. 
Stat. 27 Foc. hep. 237 e ate to pre. 
vent removal of ſuits, ſhall only extend to fuch 
as have an utter barriſter for judge or deput) 
and who ſhall be actually preſent at the trial 


_ > Inferior courts may ſet aſide regular inte! 
locutory judgments, in order to let in _ | 
11 WII 


TNS CESBSS 8B. 8 SAA 


Wiineſſes, Trials. 


vrits, but cannot ſet aſide verdi&s upon the 
merits, but only on the ſcore of bene eue 
1 Burr. Rep. 571, 572. 

In inferior court, declaration mu alledge, 
that the money was had and received within 
the juriſdiction, as well as that defendant pro- 
niſed to pay within it. — and A 
151. 

Peine in baſe court, un all 
goods to have been ſold and delivered, within 
the juriſdiction thereof, as well as that defen- 
dant promiſed within it. 2 Wil. Rep. 16. 

Where inferior courts. aſſume juriſdiction, 
they have not, action lies. 2 Will. Rep. 82. 

Next I ſhall mention attornies and ſolicitors 
ul eee, e e e e 


1. Attornies ne eee 
upon them the buſineſs of other men, by whom 
they are retained : and in reſpect of the ſeveral 
— are attornies this er dar attor- 
mies ſpecial, belonging to or court 
only. Rol. Abr. 17. 

Attornies. to cncer:thilr apives ee of 
abode, or ſuch other place, where he may be 
ferved with notice, ſuch other was meant 
in caſe they had not ſettled reſidence in London, 
b laſt place entered, good ſervice. 
357. Rule Hil. term, 8 Geo. 3. 
Acton lies for a elient againſt his attorney, if 


he appear for him without warrant ; and if he 
Peas ples, for which he hath not his warrant: 
t 


v4 
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but in caſe the attorney appears without war. 
rant, and judgment is had againſt his client, 
the judgment ſhall ſtand, if. the attorney be 
reſponſible ;-- otherwiſe if the attorney be not 
reſponſible. Action lies againſt an attorney for 
ſuffering judgment againſt his chent by nil diciz, 
when he had given him a warrant to plead the 

eneral iſſue; though this is underſtood where 
it is done by covin. Action lies not for what 
an attorney does generally, although he knows 


the plaintiff has no cauſe of action; he only 


acting as à ſervant in way of his profeſſion, 
Danv. Abr. 185. 4 I. 117. Mad. 209. 
Salk. 88. 1 

He, that is attorney at one time, is attorney 
at all times pending the plea: and the plaintiff 
or defendant may not change his . 
while the ſuit is depending, * (1) leave of 
the court, which would reflect on the credit of 
attornies ; nor until the attorney's fees are paid; 
and attornies and ſolicitors may detain writi 
which come to their hands by way of bufſinels, 
till their juſt fees are ſatisfied : 3 
fees due, the court will compel the delivery of 
them on motion, without forcing the party to 
an action. A cauſe ſhall proceed not withſtand- 
ing the death of an attorney therein, and not 
be delayed on that account. Lil. Abr. 148. 
2 Keb. 273. Say. Rep. 21. Dougi. Rep. 


1 Z . "> 
217. 


Attornies have the privilege to ſue and be 


ſued only in the court at Nęfminſter, where 
they practiſe: they are not obliged to put in 
ſpecial bail, they ſhall not be choſen into offices 


N new attorney may without leave of court, ſue out 
l, | 


a, upon a judgment, Say, Rep, 218, 


 * 
* 
F * 
— 
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zpainſt their will, Cc. Ventr. 299. Ld. Ram. 
342, 533- 2 Stra. 1141. | 


2. Attornies, ſolicitors, c. are to take the 
caths to the government, under penalties and 
diſabilities to practiſe. An attorney ſhall not 
de allowed any fees laid out for counſel, or 
otherwiſe, unleſs he have tickets thereof fi 
by them who received ſuch fees; if they _ 
their clients ſuits for gain, the clients 
recover coſts and treble damages againſt them; 
and the practiſer ſhall be for ever after diſabled 
to be an attorney, Wc. 3 Fac. c. 7. 13 V. 3. c. 6. 

Attornies are to enter and file warrants of 

attornies, (on half-· crown ſtamp, ſee ſtatute 
25 Geo. 3. chap. 80.) in every ſuit, on pain of 
10, and impriſonment : and the plaintiff's at- 
55 torney is to file his warrant (on the like ſtamp) 
of the term he declares, and the : defendant his 
the term he appears. If any who hath been 
convicted of - forgery, perjury, ' or common 
barretry, ſhall practiſe as an attorney or ſo- 
licitor in any ſuit or action brought in 
court; on complaint, the judge, where ck 
ation ſhall be depending, hath power to tranſ- 
port the offender for ſeven years, by ſuch ways , 
and under ſuch penalties as Th 4 Ann. c. 16. 
12 Geo. c. 29. perpetuated by 21 Geo. 2. c. 3. 
Stra. 633. Mqſeley 68. | Barnes's Notes, C. P. 
91. - Comb. 348. Salk. 89. 2 Stra. 1056. 
Andr. 26. 

All attornies and ſolicitors ſhall be ſworn, ad- 
mitted and inrolled by the judges, before allow- 
ed to ſue out writs in the courts at Vefminſter, 

Ec. and every writ ſerved on a defendant, ſhall 
be indorſed with the name of the attorney by 
whom ſued forth; and ſworn attornies permit- 
ung others to ſue forth writs in their * 
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forfeit 2ol. to be diſabled : for the future no 
perſons ſhall practiſe but ſuch as have ſerved a 


clerkſhip of five years to an attorney, We. 


ſworn and admitted; and ſhall be 

ſworn and admitted in open court; and attor. 
nies ſhall not have more than two clerks at one 
time, &c. perſons ſworn as attornies, may be 
admitted ſolicitors in courts of equity: and if 


more than their due fees and diſburſements, 
the clients — wrearns — _ tteble da- 
mages againſt them; and not 
— 3 for fees tl a month after lin 
of their bills ſubſcribed with their hands; alſo 
the parties chargeable may get them taxed in 
the-mean time, and upon the taxation the ſum 
remaining due is to be paid in full of the faid 
bills; or in default the party ſhall be liable to 
attachment, &c. but if any bill is reduced a 
ſixth part, _ rr muſt pay the coſts of 
taxation. 3 Fac. 1. c. 7. 2 Geo. 2. c. 2% 
perpetuated EY c. 19. ect. 75. 
The judges of any court of record, may not 
admit _— ter number of attornies, than 
ee. iges of ſuch court hath been accuſtom- 
any perſon ſhall fue out any wit, or 
N an 20ion in any courts of law or equity, 
as an attorney or ſolicitor, for any gain or fee; 
without being admitted and inrolled, he ſhall 
forfeit 50/. and be incapable to maintain an 
action for fee or reward; the penalty to be 
recovered by action of debt, bill, plaint, G. 
2 Gem 2. k. 23. 
Attachment may be awarded againſt an at 
torney, for EN his has __ wy 
Rep. mw 5 | | 
14111 enk 0 K 1 
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ſuit commenced upon the credit, of a client, al- 
to the client naglect . him . 
Rep. 17 

3 n to Bio: 3 fr OS. 
ing his power, Say. Rep. 259. for an injury ſu. 
ined by his neglect, Say. Rep. 51, 17, or by 
his miſbehaviour. Say. Rep. 169. 

Attorney bound, upon payment of what i is 


client. Say. Rep.125. 

Attorney's, bill of colts for- conveyancing, 
may be taxed. Say. ** 233. * Rep. 
199. n. conti. 

Attorney is not obliged. to pay for the plea, 
in a cauſe wherein be i n P. Say. A 


SEIN 


2 :fidavit, in a cauſe wherein attorney en 
i plaintiff. Say. Rep. 1855 180. 

Client bound by act o attorney, but he i is 
nſwerable for an improper act, if i injurious to 
dient. Say. Rep. 259 

A felon attorney, — ſuffered his ſentence, 
nay notwithſtanding be ſtruck. off the * 
Cup. Rep. Bags. 

Attorney not privileged from giving evi⸗ 
(ence of collateral facts. Coup. Rep: 846. 

Attorney may be obliged to prove his elient 
ring ſworn and refuſed an anſwer, upon 
11 is indicted of perjury. Coup. 

ttorney has lien on client's deeds, papers, 


Dougl. ; 
_ 


1b the dh den antormey% $0 oceed in a 


due from a client, to re-deliver a deed to the 


a | | 
Venue cannot: — charged, upon 3 


= for his bill. - N. . 104, 105. 
Gooey defendant* 5 attorn £ s clerk, 


n 
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forfeit 2ol. to be diſabled: for the future no 
perſons ſhall practiſe but ſuch as have ſerved a 
clerkſhip of five years to an attorney, c. duly 
ſworn and admitted; and ſhall be ; 

ſworn and admitted in open court; and attor. 
nies ſhall not have more than two clerks at one 
time, &c. perſons ſworn as attornies, may be 
admitted ſolicitors in courts of equity: and if 


more than their due fees and diſburſements, 
the clients ena — _ tteble da 
mages againſt them; and not 
—— Sus for fees till a month after — 
of their bills ſubſcribed with their hands; alſo 
the parties chargeable may get them taxed in 
the mean time, and upon the taxation the ſum 
remaining due is to be paid in full of the faid 
bills; or in default the party ſhall be liable to 
attachment, Cc. but if any bill is reduced a 
ſixth part, the attorney muſt pay the coſts of 
taxation. 3 Fac. 1. c. 7. 2 Geo. 2. c. 23. 
r e Geo. 2. c. 19. ect. 75. 
Ihe judges of any court of record, may not 
admit any greater number of attornies, than 
by the uſages of ſuch court hath been accuſtom- 
ed: and if any perſon ſhall ſue out any vrit, or 
defend an action in any courts of law or equity, 
as an attorney or ſolicitor, for any gain or fee; 
without being admitted and inrolled, he ſhall 
forfeit 500. and be incapable to maintain an 
action for fee or reward; the penalty to be 
recovered” by action of debt, bill, plaint, &«. 
2 Geo: 2. c. 23. 2 
Attachment may be awarded againſt an at 
or for negleQing his client's cauſe. 80). 
. s 51. f i £ : EI IT 344 


Ba SE - EB. 


= 
— 


54} FS . 


2 


12 


5 * 6 
+ „% 96«h „ * lt 
— 


"JT unefes,: Traals. 


lt is the daty of an attorney, to proceed in a 
ſuit commenced upon the credit; of a client, al- 
ho' the client neglect . him . 

Rep. 17 
gb auſwerable to his client * 3 
ing his power, Say. Rep. 259. for an injury ſuſ- 
ined by his neglect, Say. Rep. 51, 17a, u 
his miſbehaviour. Say. Rep. 169. 

Attorney bound, upon payment of what 5 is 
due from a client, to re-deliver a deed to the 
client. Say. Rep. 125. | my 

Attorney's. bill of f colts for conveyancing, ' 
may be taxed. Say. Rep. 233. D Rep. al 
199. n. contra. mag ber ng = 

Attorney is not. oblige or 
in a cauſe who ho is b is Pane. Say. . 
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Venue cannot: be charged, upon dm 

| 2 _ in a cauſe wherein attorney of court 
Say. Rep. 1855 180. 

"Client ha by act of attorney, but! he 3 18 
uſwerable for an — act, if i njurions to 
dient. Say. Reps 259. 

A felon attorney, tho ſuffered bis fences, 
nay notwithſtanding be ſtruck off the * 
Cup. Rep, 829. | 

Attorney not privileged. from giving evi« 
(ence of collateral facts. Coup. Rep. 846. 
Attorney may be obliged. to prove his client 
ming ſworn and refuled an anſwer, upon 
171 . is II of perjury. Cowp. 

4 
ttorney has lien on client's deeds, papers, 
non, for his bill. Dong . 104, 105, 


wor bil defendant's attorney -i clerk, 
{not 1 Rep. 466, 467. n. 
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Attorney cannot de leee in ejedien 
Dong. Rep. 466. nn 
Attorney not ae ſerve 28 a con 


fable. Dougl. Rep. 538. z 
Payment to my; payment to princip 
Dag Rep. 624. to 
Attorney not to be held-to- bal in ci m 
aQtions. Loh. Rep. 149. w 
Service on attorney's agent} fervice on him a: 
hen abſent. ' Lo g Rep. 247. ſu 
Attorney ought to keep books of accou th 
to prove the charges "in his bil. Lr, Re R 
5 not to be brought on . bill 08 1 
month after delivery. LoffPs Rep. 341 
Attorney of B. R. having by mere colluſo 1: 
with intent to ſecure the buſineſs ariſing frot 
{the priſoners, taken one of the turnkeys of te 
King's Bench priſon, for his Ne clerk, articl 
cancelled and RPE in n 1 Nr. ple 
I "IN ow 
Attorney Has' tio privilege _—__ ihe cot | 
of Conſcience in London. 3 Burr, Rep. 15% 2 
He is not obliged to obey a pd. duces f tak 
of papers belonging to his client, in order N Ne 
give evidence to a d jury, to prove h | 
-client guilty' of the forgery of them. 3 Bug bn 
* 1 689. Re 
— attorney fined: 5 wp for uking” 200), 
rſon charged with forgery, to let him ol cia 
A — of the tipſtaſ o 1 Mi. Rep. 22 (ev 
Attorney — = ＋ —— common bail, ON ot 
courſe. 1 Wi. R 957 
Attorney o C. Fade lat. muſ pi 5 
his . I Will. Rep. 306. 2 Bl. w 
1085. K 2 Dean Re 


q EY . 
— e299 4 > 3 11 
N * 


tb * 


. Witneſer,. Trials. 
ent if attotney of B. R. do any thing wrong, as 


an attorney, in an inferior court, B. R K. will 
on gp him to anſwer complaint. 2 Wil. Rep. 


11 4. be indebted to B. and pay fuck debt 
to the attorney of a perſon ſuing 4. in B's 
name; but without his authority; A. is not- 
vithſtanding obliged to pay B. over again; 
and Als remedy is againſt the attorney, tho 
ſuch attorne conceived he was, actin Ea 
the real authority of B. * 
Rep. 62. 

Attorney's undertaking go appear _ not 
wid. Durnf. and, 17 5 e 

Payment to attorney, th ged without 
ö leave of court, good. BI. Reps 

fro 2 ſtruck off roll, may be re-admit- 
f th ol BY Rep, 299. 222. 
e Articled clerk, may, at leiſure hours, em- 
ploy himſelf in the ones of another on his 
omn account, 2 Bl, 7 TS: 1 

Court will not compel an attorney in a fil 
mary way to make diane ſatisfaction for a miſ- 
take, however fatal. 2 Bl. Rep. 786. Lofft's 
der Rep. 618, 

Rule on attorney, deputy ſteward, to de- 
n en to his Principal. 2 Bl. 

912 | 2 

ol. Attorney admitted in Common Pleas, on de- 
im o cial circumſtances of his caſe, having Terved 
„ 22088 {veral maſters, in all above five years, tho” 
ail, I wt under regular articles. 2 Bl. Rep. 734. 
957. 
ple Attorney fraudulently aan ſtruck off 
a toll, and attachment ee Wie 2 Bl. 


Reg, I, | ; 
. _ *Negled- 


_ Obſervations on ſtat. 25 Geo. 3. c. 80. among 


of different courts, BI. Rep. 19, 11, 1325. 


ſerved as a common perſon, in er 


time, will be conſidered as waiving his 
lege, and will not be allowed it, eſpeci * 


8 


tion offices, though reſident in corporatio! 
town. 4 Burr. Rep. 2109. Bl. Rep. 636 


of Guts , 


Ne lecting to charge defendant, being in 
cuſt y, in execution, within two terms, b 
which omiſſion defendant obtained his 

charge, is liable to an action; but not to be 
proceeded againſt in a ſummary way. 2 Wil, 


ws 328. 4 Burr. Rep. 2060, 2063. 
ractiſers to take out annual certificates or 


licenſes, on a five pound ſtamp, and a warrant 
on an half-crown mp, in every cauſe ; neg- 
Jeck, incurs the ſever ee See Rayn. 


& duty acts of parliament. 
both parties be attornies of the ſame court, 
privilege will be allowed; but not if attornies 


Attorney not "taking advantage of being 


any intimation, that he will not. B. 


Attorney is privileged from ſerving corpors 


937. 
Attachment of privilege quaſhed, no precipe 


being left when ſued out. 2 Bl. Rep. 919. hal 
Attormes not i from ſerving i nec 
militia, or paying for ſubſtitutes in their ted cor 
206,04 1133. Ab; 
Attorne — the e of laying venu ] 

"in Middle ex, when Kanu and of having i tur, 
changed into that county, if laid in any tro1 
when defendant, 4 Burr. Rep. 2028. the 
In order to trials in courts, after attorni4 out 
and other practiſers therein, I am to conſid crin 


of, 


1. Jurie 
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5 
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1. Juries, 3 = 


; 2h Winnt _ other evidence neceary; * 


Th 


4 
I. Jury ſi ſi n certain number of men; 

ſworn to inquire of matter of fact, and —— 
the truth upon ſuch-eyidence as ſhall be deliver · 
ed them in a cauſe. And there are two ſorts 
of juries in criminal caſes ; a grand jury, which 
uſually conſiſts of twenty-four men. of greater 
ity than the other; and a Petiy jury: con- 

fiſts of twelve men, called the jury of life and 
death: the grand jury finds the bills of indict- 
ment a criminals; and the petty jury 
convicts them by verdid i in the giving where- 
of all the twelve muſt agree and accordin go 
the verdi& the judgment paſſcth, . Alſo 
the common jury in civil caſes ; there is 45 wy 
"—_ in cauſes of conſequence tried at-the 
en the court makes a rule for the ſecon- 

tary to name forty-eight freeholders, and each 
party to ſtrike out twelye, one at a time, and 
the remainder to be the jury for the trial. A 
jury of merchants may be returned to try an iflue 
between two merchants touching merchants 
affairs : and where an alien is plaintiff or de- 
tendant, the jury ſhall be half foreigners and 
half Engliſh, per.medietatem lingue ; but tis not 
neceflary that the foreigners bę all of the ſame 


e Co. Lit. 154. 3 Aal. 3s 221. Lil. 


By the common law, jurymen are to be re- 
turned, in all caſes, for trial of general iſſues, 
from the county where the fact was done: and 
they are to be, freemen, indifferent, and not 
outlawed, or infamous; men attainted of any 
crime cugbt not to ſerve on juries, nor 7 


N 3 generall 


183 


leſs he hath been ſummoned ſix days before th 


c. 18. 2 Lil. Abr. 126. 


1 before the feaſt of St, Al; that notice 
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generally; and infants, perſons ſeventy y 

old, clergymen, apothebaries, Sc. are * 
ted by law from ſerving upon jurles. By 1. 
tute, jurors impanelled mal be the next neigh. 
hours, moſt ſufficient: and leaſt ſuſpicious ;: or 
the officer" ſhall forfeit! double damages: and 
their qualification, which was formerly but 400, 

annum eſtate, is pol. per annum freehold or 

copyhold, within the ſame county; and taleſ. 
men 5. a year. S. P. C. 154. J %, 221, 
2 Inſt. 4 $at213 Ed, 1. n M. 
c. 1 

The conſtibles 1 parihes' at Michazim 
quarter. ſeſſions year| 25 * to return to the juſ. 
tices of peace there, liſts of the names and places 
of abode of perſons qualified to ſerve on juries, 
between the age of twenty- one and ſeventy, at 
teſted upon oath, on pain of forfeiting 5 and 
the juſtices of peace ſhall order the clerk of the 


peace to deliver a duplicate of thoſe liſts to the 


ſheriff, g. from which they are to make their 
panels of jurors: but no ſheriff, or bailiff, &. 
mall return any perſon to ſerve on a jury, un 


day of appearance, Ec. And if a trial is for any 
thing which concerns the ſheriff or under- be- 
riff, the coroner is to return the jury: the pro- 


ceſs to bring in a jury in B. R. is à diſtringas 


and in C. B. wvenire fac. and then habeas corpi- 


ra jurator” to bring In the j 4g Stat. OY, 


N. & M. c. 24. 7 & 4 37 3 


Liſts of jurors, qualified ads to the acts 


of 4 U 5 lh. & M. and 7 & g. M. 3. ſhall be 
made and given in from the rates of each pariſh, 


and fixed on the doors of churches, &c, twenty 


may 
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may be given of perſons qualified guined, or of 
. beng ſet right by the juſtices pf peace in quar- 
i ter-ſeſſions, duplicates are, to be deliyered to the 


\- Wl Qerifs of counties, by the clerks of the peace; 


or Wl i: names contained in which, with the addi.” 
il bons of the perſons, ſhall be entered alphabe. 
„ah by the ſheriffs in à book,” and none 
94 others to ſerve” on juries, Wc. If any ſheriff, 
lf or other officer wal return other perſons; * 
„de clerk of affiſe record any appearance hen 
.de party did not appear, they hall be fined by 


the judges Hot exceeding 10%. nor leſs than 


* 


* e. The like penalty for Heriffs takin 
FVV 

© Wi judges may fine the ſheriffs,” e. not above 

„ bor returning jurors who have ſerved two 
* bers before in any ney, except of Tort, _ I 
, in the, county" of Middleſex, 'no peu 
be h be returied an & juror; that Hath ferved” en j 
eir 65 ok befgre, Yar, | 3 Seh, e, &..#81 1.4 0 ot. | 
„ache ferürn of Writs of vehire fuclat, ſheſTtharbeen | 
n. WY ifs are to annex thereto/a panel, of little piece ale fince | 
he « parchment, ;of the names of à competent that a za/es; 

0 Wh unber of jurors named in the liſts, not leſs row 

= dan 48, nor more than 74; (without direQMiont'ga attow. 

the judges) who ſhall be fümmoned to ſerye able upon 

*r *the aſſiſe, G. and the namies of the perſons. by 

. panelled ſhall be written in diſtinet pieces of Raymond, 

'S WM eee, and delivered by the under Ber f eg the Oh Ju 

" 8 $e's marſhal, and he is to cle em to be pl. 30. 


La | tem to 23 ih 

rolled up and put together in a box; and when) sel ce 

uy cauſe ſhall'be brought on, ſome indifferent 183. 

perſon ſhall in open court draw out twelve of; Bac. 

he laid papers of names, one after, another, Abr. 208: 

ho, not being ar op are to be wade + 
beds 6 WES ON to 


&s 
be 
ſh, 
" 
ice 
way 


31 
184 


There can 55 trials of iſfues'o1 on tienen 1 andul 1 
cial 3 actions wh Y e I 4 e courts at 
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to ry the cauſe; but if any are challenged, or I ji 
9375 not appear, then a, further nu 5 1s to be er 
drawn till there 13 full jury, Ce, and their be 
names after [worn all be ke pt leh in ſome Ic 
other box or glaſs, till they ht wen in their & 


Ke, and hen 28215 names Il pe rolled 


on, before the jury in an 100 e adit — given Wil of 


their verdiQ, 

reſidue of t 6. 1 be re Ge. juron de 
whoſe names if they do not a iy & 
pear after three times calle Net, upon oath made 

that they were lawfully ſummoned, ſhall forfeit WM f 
"9; al Sl. nor anger 48; State, 7 6 Geo. 2 W 


granted in may order a. ſpecial Fry, o be ſtruc as wy 7 


caſes of 


tieaſon or 


felony. 
21 Vin. 
Abr. 301. 


Fl. 5. 


per officer, as the frechol 


trial at bar, upon motion in behalf « 0 ihe king, Wl © 
or of any plaintiff or defendant ; and when or. Wl ©. 
dered by rule of court in caules ariling | within Wl © 


E any city. 6. the.) ury ſhall Pe taken out of ah 
Alte ar hook of perſons g which are to 4 


be brought by the ſheriffs 71 ic, before the pro- 


AaAriſin in counties. Perſons, who haye ellates, 
held for 500. years, or ninety-nine . years, gr 
| d other term determinable on lives, c, of. the 


early v 
ſerve on ju ries, and to be inſerted in the free- 


4 where FIR, rent amounts to 5ol. a year, gre l. 


6 
ers book is for cauſes il © 

6 

6 


alue .of” 20/, are declared qualified oi 2: 
holders book, Sc. And leaſeholders on leaſes, 


able to ſerye as jurors in the county. of Middle. 

fex : and ſherifts of any county or city 4 not 

1 perſons on any jury for the trial of 15 
P! 
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pita} offences, who would not be qualified to | 


, 

: Wl ferve in civil cauſes. In London, jurors are to 
+ WH þ« houſe-keepers that have lands or goods of 
= my who may be examined on oath,. 
r c. 1d. ky tt. I 1» 
d By ſtat. 6 Geo. 2. c. 37. the acts of 3 Geo. 2. 
0425. 4 Geo. 2, c. 7. for the regulation of 
pries, are made perpetual : and the juſtices of 
es the ſeſſion or aſſizes, for the counties palatine 
n of Cheſter, Lancaſter, and Durham, on motion, 


in behalf of his majeſty, or any proſecutor or 
defendant in any indictment or information, 
Sc. may, if they think fit, order à jury to 
be ſtruck before the officers of each court, in 
ſuch manner as, ſpecial juries in the goypts at, 
Weſtminſter. _ 1 3 

* The party who ſhall by virtue of 3 Geo. 
© 2. chap. 25. or 6 Geo. 2. chap. 37. apply for 
fer © a ſpecial Jury, Taal not only pay the el for 
on ſtriking ſuch jury, but mal pay all the ex- 
no, pences occaſioned by the trial of the cauſe by 
or. WW © ſuch ſpecial jury, and ſhall not have any other 
bin © allowance for the ſame upon taxation of coſts, 
of © than ſuch party would be intitled unto, in 
eto © caſe the cauſe had been tried by a common 


pro- jury; unlefs the judge before whom the cauſe 
uſes e is tried, immediately after the trial certify 
ate, in open court under his hand upon the back 
, or of the record, that the fame was a cauſe: 
the Wy proper to be tried by a ſpecial jury.“ Stat. 
* FRE 751 18. 2 i Koran i 
free- o perſon who ſerves upon any jury a 

ales, © pointed by authority of che faid ach, ſhall 


* take for ſerving on ſuch jury more than the 
* ſum which the judge who tries the iſſue thinks 
' reaſonable, not exceeding one pound nerf oy 


1 
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* ſhilling, except in cauſes wherein a view iz 
directed.“ Ibid. ſect. 2, 


oy G 


Io prevent delays where a peer is party by 


© challenges to the array for want of a knight 


< being returned on the panel, no challenge 
* ſhall be taken to any panel of jurors, for want 
of a knight being returned in ſuch panel, nor 
© any array quaſhed by reaſon of any ſuch chal. 
© Tenge.” id. ſect. 4, 8 

. Every perſon duly impanelled and ſummon. 
© ed to ſerve upon any jury for the trial of any 
cauſe to be tried in any court of record with- 


In the city of London, or in any other city or 


2 town corporate, liberties or franchiſes within 
England, who ſhall not appear and ſerve on 


© Yuch jury, after being called three times, and 


on proof on oath of the perſon ſo making de- 
© fault, having been duly ſummoned ſhall for- 
© feit for every ſuch default, ſuch fine not ex- 
© ceeding, 4os, nor leſs than 20s. as the judge 
© 'of the reſpective courts wherein ſuch default 
is made ſhall impoſe, unleſs ſome juſt cauſe 
© for ſuch defaulter's abſence be made appear 
© by oath or affidavit to the ſatisfaction of the 
1 29. Ges. 2. chap. 19. fel. 1 
The plaintiff or defendant in a cauſe may 
ule their endeavours for a juryman to appear, 
but not one who is no party to the ſuit. I a 
juror appears, and refuſeth to be ſworn, or to 


give any verdi&: and if he endeavours to im- 


poſe upon the court, or is guilty of any miſbe- 
hayiour after departed from the bar, he ma) 
by: fined, and attachment iſſue againſt him: 
nd if a juryman withdraw from his fellows, or 
keep them from giving their verdict, without 
alledging any reaſons for it, he ſhall be fined; 
IA the! + AMT + © SUL. IE not 


8 
3 *%a# 
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not if he differ from them in judgment, Moor 
882. Dy. 53. 4 | 4 1 1 

jurors are not to meddle with any matters 
which are not in iſſue; they are fineable if un- 
awfully dealt with to give their verdict; tho 
they are not fineable for giving a verdict con- 
trary to the evidence, or againſt the direction 
of the court; for the law ſuppoſes the jury may 
have ſome other evidence than what was given 
in court; and they may not only find things of 
their own knowledge, but they. go according to 
their conſciences: but in a civil cauſe, an 
attaint will lie againſt them, if they give a falſe 
or corrupt verdict. 3 Leon, 147. Paugh, 144, 
149, 153. IST 4 * Eu 928 

he jury take upon them the knowledge of 


- the law, an give a general verdict, it is good; 
O but in caſes of difficulty they may find the ſpe- 


- cal matter, and leave it to the judges to deter- 
e nine what law is upon the fact. And after 
It the evidence is given, the jury are to be kep 

le together till they bring in their verdict, Ah 
Ir out meat, drink, fire or candle, otherwiſe than 
e  vith leave of the court; and the court ma; 

ot give them leave to eat or drink, out of 
out: if jurors after ſworn eat or drink, tho' 
, dhe verdict be good, they are fineable ; and if 
2 lde at the charge of either party, the verdict 
to void. When a juror is worn, he may not 
neo from the bar until the evidence is given, for 
be aycauſe whatſoever, without leave of the court, 
ay ad having a keeper with him: and when the 
K Jury are gone from the bar, a witneſs may not 
be called by them to repeat the ſame evidence 
le gave in court. Co. Lit. 227. Daliſ. 10. 
(ro, Fac, 21. 2 Lil. Abr. 123, 127. 10 


188 


* . 
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In capital caſes a verdict muſt be actually 


iven by jurors; and if the jury do not a in 
gi n it 1 may be carried hind the a 4 
40 ſhall not be diſcharged till they do: in civil il 
caſes it is otherwiſe, as where there are non. 
ſuits, c. and oftentimes in a civil caſe, when ſu 
the evidence hath been heard, the parties doubt 8 
ing of the verdict dq canſent that the jury ſhal 
be drawn or diſcharged. Jurors by the com. 
mon lay are liable to no proſecution for gi tu 
their verdict except b by v of attaint ; in which 
caſe being found guilty, ; they are puniſhable by be 
Joſs of lands and goods, their houſes to be ra. at 
ſed, and their boties caſt into priſon ; and the 
party is to be reſtored to all that he loſt by ll P 
their falſe verdict; but this is altered by the 
ſtatute 23 H. 8. 6, 3: Co, Lit, 227 154, ſer 
2 Hawk. P. C, 147, th 
If a juror takes any thing of either party, o 
give his verdict, he ſhall pay ten times as much | 
as taken; or kee year's impriſonment; and ch 
a jury man ilty of bri is fabled to be 0 ; 
any Miſes 2 x: nf 2 # be impriſoned and urn 
n at tho e king s will; alſo being accuſed 
of this, may be tried en by a fl un tea < 
taken. But] jurymen, where there is a full R 
and they try the cauſe, are to have their Wh | 
allowed them. Stat. 38 E. 3. c. 12, E 
and 34 Ed. 3. 2 Lil. Abr. 755 . 
The challenge of jurors is in reſpect 11 F 
ality, or default of the ſheriff, by reaſon 0 yo 
dred, &c. to the plaintiff or . 18 I 
where one of the parties is of affinity to any ju * 
ror; a juror hath given a verdict before in thi 
ſame cauſe, or if he hath been an arbitrato f 


therein, Sc. And jurors may be challenge 
tor defeft of age, or want of eſtate; and 0 Re 
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h tg convited of felony, perjury, &c.  Plowd. - 
ts, 45. Hob. 294. 2 Rol. Abr. 636, &c. Co. 


vi Lit. 172. a | 

ty Perſons on panal for ſpecial jury, ought to be 
ſummoned a ſufficient time before the trial. 
bt. /. Rep. 30. zart tc 
all Only twelve perſons ought to be returned for 
trial in inferior court, but if-twenty-four be re- 


JM» ., „ 

f turned it is not error. Say. Rep. 2 56. 

ng . 2 

00 judgment upon writ of enquiry ſet aſide, 


by becauſe the jury were returned by plaintiffs 


N. WY attorney. Corp. Rep. 112. 
the With regard to ſtriking out twenty-four from 
by ſpecial jury. Corp. Rep. 412. 


f inhabitants of diſtri&t have enjoyed pre- 


54 ſcriptive exemption from ſerving on juries, 
bey are not liable to ſerve on any of the ſta- 
tutes relative to juries: Doug. Rep. 188. 
Jurymen above eighty years of age, diſ- 
charged by the court. Lets Rep. 213, 214. 
Special jurors fined for neglecting to attend 
trial at bar. 1 Burr. Rep, 274. | 
Jurors are the ſtrict and proper judges of 
caſes depending intirely on circumſtances. 
1 Burr. Rep. 60g, | | 
Trials by jury in civil caſes, could not now 
ſubſiſt. without a power ſomewhere to grant 
new trials. 1 Burr. Rep. 393. | 
Affidavit of juror, that jury having been di- 
nded, teſted up, and that plaintiff had even 
rejected. Durnf. and Ea/t's Rep. 11. 
It muſt appear on record, that the trial was 
had by twelve jurors. 2 Bl. Rep. 218. 
Confeſſion of jurymen, ſubſequent to verdict, 
of miſconduct, no ground for new trial. 2 BI. 


Rep. 803, 1299. 
he 2. A witneſs 


189 


T90 


- treaſon) perſons convicted of felony, or perjury, 


may give teſtimony, going off from the bench; 
Jurors. Members of corporations will not be 


tants that are not freemen will be allowed: 9. 
counſellor, attorney or ſolicitor, is not to be 


St 
2 
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2. A witneſs is one that proves and makes out 
any thing to a jury on a trial, by lawful teſti. 
mony ; and ought to be an indifferent perſon 
to each party, and not concerned in the cauſe: 
and evidence is uſed for ſome proof by men on 
oath, or by writings or records ; it is called 
evidence, as thereby the point in iſſue is made 
evident to the jury. Co. Lit. 283, 

As to perſons who may or may not be vit. 
neſſes: an alien, * infidel, (not a Few who may 
be ſworn on the Old Teſtament) a perſon of n 
ſane memory, one intereſted in the ſuit, a f wife, 
for or againſt her huſband, (except in caſes of 


Sc. may not be witneſſes in a cauſe: but kin. 
men, though never ſo near, tenants, ſervants, 
"maſters, attornies for their clients, and all others 
that are not infamous, which want not under- 
ſtanding, or are not parties in intereſt, may be 
witneſſes: though the credit of ſervants is lett 
to-the jury. A judge who is to try the perſon, 


a juror may be a witneſs, as to his parti- 
cular knowledge; but then it muſt be on exe 
mination in open court, not before his brother 


generally admitted to be witneſſes in a caut 
that concerns the corporation: tho” inhabi 


examined as a witneſs againſt their clients, be 
* 2 Eq. Caf. Abr. 397. pl. 15. a Stra. 1104. 
T Wife's declaration, where evidence againſt her buſbanc 


ra. 527. | 
Ser this ſubje fully diſcuſſed in Rayn. Read on ut, cor 
eo. 2 Chap, 23. quarto. 5 


ing 


f 
W Jineſſes, Trials. . 


ing obliged to keep their ſecrets ; but of their 
owri knowledge before retained, not as counſel, 
attorney, Cc. they may be examined. Co. Lit. 
6. 4 Inſt. 279. 2 Rol. Abr. 68 5. 2 Hawk, 
432. 2 Lev. 231. Ventr. 197. 2 Bac. Abr. 
80% Gee EH Sat e AY 
In caſe divers perſons are made parties, td a 
ſuit, and ſome found not guilty, Sc. they may 
be witneſſes in the cauſe. A man that hath a 
legacy —— by will, is not a good witneſs to 
the will ; but he may releaſe his ! , and 
then he ſhall be a witneſs : a perlen claims 
any benefit by a deed, may not prove that 
deed, in regard of his intereſt ; and one any 
ways concerned in the ſame title of land in 
queſtion, will not be permitted to be a witneſs 
in the ſuit e But in criminal caſes, 
as of robbery on the highway, in action againſt 1 
the hundred; in rapes of women, or where 1 
2 woman is married by force, Sc. a man or 
woman may be witneſs in their own "cauſe; 
ſo in private notorious cheats, where no per- 
ſons elſe can be witneſſes, but thoſe who ſuf- 
fer. 2 Lil. Abr. 704, 705. 2 Rol. 625. Ventr. 
we Salk, 286. 2 Ld. Raym. 1275. | 

one by judgment hath ſtood'in the pillory, 
or being whipt; for this infamy he ſhall not be 
allowed to give evidence, whilſt the judgment 7 
is in force: but the record of * muſt i 


be producgd ; and you may not aſk the witneſs 
any queſtion to accuſe himſelf, though his cre- 
dit and character in general, may be impeach- 
ed by other witneſſes, ſo as not to make proof 
of particular erimes whereof he hath not been 
convicted. Although judgment of the pillory 
nfers infamy at common law; by the civil 
and canon law it is no infamy, unleſs the _ 
or 

4 
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for which the perſon was convicted was infa. 


mous : and it hath been adjudged, that *tis not 


ſtanding in the pillory diſables a perſon to give 
evidence; but the ſtanding there upon a judg. 
ment for ſome infamous crime, as forgery, &. 
If for a hbel, a man may be a witneſs z and ſo 
in other caſes, when he is pardoned. 3 Inf. 
219. 3 Lev. 426, 427. 5 Mod. 16, 74. ; 
Nelſ. Abr. 55. 1 | 
The teſtimony of one ſingle witneſs to a jury 
is ſufficient ; and one witneſs is enough for the 
king in all cauſes, except for treaſon, where 
there muſt be two witneſſes: for the common 
law required not a certain number of witneſſes; 
but they are required by ſtatute in ſome caſes, 
And if a witneſs, ſerved with proceſs, refuſe to 
appear and give evidence in a criminal cauſe, 
e court may put off the trial, and grant at- 
tachment againſt him: in a civil cauſe, if any 
witneſs refuſe to appear, being tendered reaſon- 
able charges, and having no lawful excuſe, ac- 
tion of the caſe may be brought, whereupon 
10l. damages, and other recompence to the 
party, ſhall be recovered. A feme covert 
not appearing, action lies againſt the huſband 
and her. 3 IA. 26. Leo. 112. Stat. 5 Elia. 
c. 9. perpetuated by 29 Eliz. c. 5. and 21 
Jac. C. 28. /. 8. | | bh 
Evidence by writings and records is where 
acts of parhament, ſtatutes, Jug r fines 
and recoveries, proceedings of cout, and deeds, 
Sc. are admitted as evidence in a cauſe. 


General acts of parliament may. be given in 
evidence, upon the ſtatute book, and need not be 


* Stra. 310. 2 Stra. 8 10. 214. Raym. 1528, 
Barnard, K. B. 45s, 2 Stra. 1054, AS 


plead- 
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pleaded ; but where there is a private act, a copy 
Fit muſt be examined by the records of parlia - 
nent, and it ought to be pleaded: records and 
inrolments prove themſelves ; and a copy of a 
record {worn to may be allowed as evidence: 
the part indented of a fine is the uſual evidence 
that there is fuch a fine; tho? it is faid, the fine 
muſt be ſhewed, with the proclamations under 
al. A —_ of an — hath been 
rejected in evidence; and the party put to prove 
rayon done: an ancient deed proves duell, b 
poſſeſſion having gone accordingly; but later 
leeds are to be proved by witneſſes; and if 
they are dead, their hand- writing muſt be prov- 
el. Although a ſeal is broken off, a deed may 
de eridence; but it cannot be proved by a coun - 
trpart or copy, when the original is in being, 
nd may be had; if it be burnt, &. the judges 
my allow proof by witneſſes, that there was 
uch a deed, and this be given in evidence. Co. 
Lit. 117, 262. 10 Rep. 92, 2 Rol. Abr. 
04 2 Inf; 118. Lev. 2. 
A writing allowed to be read tò prove one 4 
art of an evidence, may be read to prove any | 
her part of the evidence given to a jury, and 1 
Ia copy is permitted, it mult be the intire copy 
athe whole, that the court may judge of it. 
The probate of à will is admitted as evidence 
ir perſonal eſtate; but if title of land is made 
nder the will; i muſt be ſhewn, not a copy of 
„ or the pfobate. If the will is proved in 
lbancery, copies of the proceedings there will 
& evidence. Of things done in a foreign coun · 
ij, the teſtimony of a publick notary is good 
mdence. "Lili Abr. 548. 2 Rol. 678. 6 


My. 5. | | 


1777 ² i. ca ren 2 
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ead- 


the eccleſiaſtical court cannot. be given in evi. 
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Depoſitions of witneſſes in Chancery; between 

the ſame parties, may be evidence at * 2 Bac, 
Abr. 314. but in a court of Common law, a de- 
cree in Chancery is no evidence: the depoſitions 
before a coroner have been admitted as an evi. 
dence; the witneſſes being dead; j depoſitions i in 


dence, tho? a ſentence may in a cauſe of tithes, 
Sc. church- books are not allowed as evidence; 
yet ſome ſay they may: a ſhop; book. is eri 
dence, but not after a year for goods ſold, &. 


unleſs it he in buying and ſelling, between one 1 
tradeſman and another. An almanack, wherein Wl b 
the father had writ the nativity, of his ſon, vu 2 
held evidence to prove his ſon's non · age; and an Wl 2 
inſcription on a grave: ſtone, bath been judged 
good to make a pedigree for the heir. Tria ., 
per pais 167, 207, 235, Leu. 180. 5 Ju. 
12. T. Raym. 84. 5 Mod. 10. he 
| Matter of 449 hall be given in evhience x: R 
trial; in debt, a releaſe may be given in ei- 
dence, on nil debet; and entry and expulſion, i tel 
debt for rent, Ce. On the general iſſue, fraud 2, 
may be given in evidence: but ; many things ar | 
to be pleaded; and cannot be given in evidence Will des 
upon Not guilty, By ſtatute, juſtices of peace ref 
conſtables, Gg. may —— the general 5 and 66. 
yet give the ſpecial matter in evidence in thei ( 
Jjuiſtification.:! Laugh, 443, 147 1,5; Mod. 18 eri. 
Trials per pais 404. Stat. p PEPE bor 
ated by af Fares c. 12 bor 
Exempliſcation of record ol Exchequer, un 391 
der ſeal of court, admiſſible e s 
op. 2998. In ( 
' So1 is, that part of conſideration, money men 


toned i in conveyance, was not received for land 
ednveyed. Say. Rep. 210. 
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Nt So may that, which is contradictory to an 
. ilegation, under à vis, gay. Nep. 2a. 
e- Parol evidence inconſiſtent with written 
ns WF zgrecment. not admiſſible. Say. Nep. 198. 

2 Inhabitant of pariſh, not rated to poor, com- 
in Wl petent witneſd, in action fur penalty, mokety 
vi. whereof is to pariſh poor. Say Rep. 180. 
es, Perſon ta whom money has been given to 
<; Wl forbear to vote at A N- mind 
"i- ol competent wWitneſt. Say. Rep. 290. 

g. Married women am bie witneſs to prove, 
ne i that a child born of her body, was begotten 
ein by a man not her huſpand ; but ſhe! cannot be 
vv Wl admitted: to — — that her huſband bad no 


| an Wi acceſs to her. Rep. 62. N. 02 
gel Copy of NE decree of court of Oban- 


10 cry, is ſufficient} evidence, without p 
the minute bock itſelf, nor need fuck copy to 
de upon ſtamps. Cowp. Rep 7. See * 
Reb. 387, 1428) a 1 E360 ot 9H 1 g 
Parol evidence muſt be mhained to 
— me — a will Trop 
$ NR! 91} 11? # | 
Balls name endorſed on wh fufſicient — 
dence, that he was authoriſed r 7 to ar- 


- without Proving 8 — Nep. 


General Ae of pan are goed; 
eridence after death, to prove that a child was 
torn before marriage but not to proue à child 
born in wedlock, a baſtard; " Conop. Rep.” 
591, 

So the anfwer of one of bee to a bill 
in Chancery, is 1 gy: 64 . 


rA . e 
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80 png be admitted to e the 
fact o — 6h a queſtion —— the 


timacy of the child. Corp. 
wy. not * non ores. "Crop By. 


594, 

"Tradition i is evidence in queſtions of ped. 
gree. Coup. Rep. 594. 

So are circu m that ſhew iNegitimacy 


Cowp. 594 

50 an e im in a Gully bible, an inſcri 
* —. ſtone, or a pedigree hung up in 
a family manſion. Coup. Rep. 594. | 

How far poſſeſſion of twenty years, is evi. 
dence of a fee, and when it. my be preſumed. 
Cowp. Rep. 5 595: 

Indecency Wie is no objection to it's 
admiſſibility. Coup. Rep. 734 unleſs it ariſe 
upon a wager concerning the "te of a third 
perſofi. - Cowp. Rep. 73. 

Evidence that a cuſtom exits in doen 
pariſhes, is not admiſſible, in a queſtion upon 
the cuſtom of tithing in a particular pariſh ; 
but as to the general cuſtom of the whole coun- 
ty, it is. Cote. Rep. 879. 
Servant who has embezzled maſter's pro- 
perty, if releaſed, admiſſible -witneſs againſt 
party receiving ſame, in action for monies 
had and received by maſter to recover 2. 


mount. Coop. Rep. 199. 


Indorſement by proper officer, ufficient 
evidence- of inro 


of bargain and dale. 
_— _ 57, 58. 
ebt. or bond, if proved, that defendant: 


— debt, and attendance of ſubſcrib- 


ing witneſs cannot be procured, it is ſuffici- 
ent to prove defendant's and witneſs's hand 
writing. Dougl. Rep. 93. L 


. Witneſſes, Trials. 


In ſuch aftion acknowledgment; of obligor 
fhat he owed debts, does not ſuperſede — 
ing or accounting for abſence o n 
witnefſes. Dougl. Rep. 216, 217. 

Executor who takes no intereſt is 
competent witneſs to prove —4. $ N 
Dougl. Rep. 1 30 

Bare truſtee competent vitneſs 2 prove 
execution of deed to himſelf. Dong. Rep. 141. 
No objection to executor's te ny, that 
he may be liable to actions, as executor ds ſon 


tart. Dougi. . Nag 
One who acted in breach of an alledged cul- 
tom, not competent to bt cuſtom. Dougl. 


Rep. 374, 3 
boil dence 350 cuſtom in one manor, not admit- 


ted to prove cuſtom of another. Dougl. Rep. 


8 bound to anſwer, whether he is 
Wl = papiſt. Dongl. Rep. 59 3. 

= Acknowledgment of one drawer of j joint and 
wy promiſſory note, may be given in evi 
dence on a ſeparate action. Dougl. Rep. 652. 


ment, except againſt parties to ſuch . 
ment. Dougl. Rep. 41, 42» 

Matter of inducement only may be 

1% evidence upon the general . 4 — 
2469. 

lnfancy or releaſe may be given in evidence. 
day. Rep. 270. 

Separate action, where it ought to be joint. 
ns given im evidence. Burr. Rep. 
201 3. 

Juſtices of peace, conſtables, We. may, upon 


being ſued for F official acts, give the proud 
matter in evidence. Dougl. ke. 303. 5 


Rep. 373. 
03 Paro 


Writ of execution not eyid of judg- 


R — — 
o 
— — — 2 r= 
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| prove cuſtom of manor. 
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8 bond = given in lien 
of dower, refuſed. GK 
2 yrs of Iu: reh ſufficient. B 
Will + "ron 
2 5 religious houfe, taken in 155 m 
dence to prove vicar's 3 to tithes, 


Pu ten F comm k 
E cc of common rt to rove de 
who wks Sarde whets blank 5 in regiſter 1 
of inſtitutton to church of patron N name, 45 W 
mitted. fil. Rep. 215. WE. 
In deht upon bond conditioned for payment pr 
money to à third perfon, who'declares de Wil 3. 
dant owes nothing, ſuch declaration proper. 
ly g ven in evidence. Will. Rep. 257 fo 
rol proof atimmitted, that teſfafor intended MY di 
is wife kxecutrix ſhould Have refidue undi By 
poſed of, Will. Rep. 313, ca 
The mere evidence of facts ſtated in ale | 
ade for opi nion of cqure, not ſuffcient 203 
Reb. 163. mi 
Debt upon EW) 2 Uther pleaded, par. &: 
— 5 in arbitrators cannqt be given in, evi. | 
2 Wilf. Rep. 148. ch. 
* Single admittance to gg er to «er 


Promiſſory note of kane” AEST not dhe 3 5 ] 
on executing writ of inquiry. 3 Wi af. 15 =! 


2 Bl. Rep. 748. ] 
Parol evidence not admitted to contradid Wl 2 / 
writing. 3 Wilf. 275. 2 Bl. Rep. 1228. a 


Every ing may be given in evidence, upon out 


the miſe being joined in a writ of right, except q 
colateral warranty. 3 Wilſ. Rep. 420, evi 
Parol evidence to will, may be encountered ir 


by Per red Bl, Rep, bo, 
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Exemption from penal ſtatute may be given 
in evidence upon general iſſue, in indi&tments. 
Bl. Rep. 230. | 

Confeſſion of forget), 4 dead witneſs, ad. 
miſſible eyidence. $740 1 

Subſcribing Sine £ will, ſwearing to te 
tator's incapacity, contradicted by other exi- 
dence. Bl. Rep. 366. 

Executor in truſt, who has ated, may be 2 
witneſs. Bl. Rep. 36s. | 0 

Correſpondent cient evidence to dif 
po man's hand, tho he never ſaw him write, 
Bl. Rep. 384. 

vi ence that party has not t been heard of, 
for many years, ne. . K rimd facie, to prove 
him dead LA IN iſſue. Rep. 44. 

Bond of thirty years ſtanding, ifno payment, 
HY cannot be read in evidence. . K 86 105 
iſe In actions by ard perſons, for 


ö 2 on fi 4. A nit. S. defendants = By 3 
aden evidence copy of judgment, 1 


Members of prkament mo! pro to be dif 


_- 
L <IS -*@ 


to _ return of writ Ns on legen 2 Bl. Rep. 
4 ö 
ed, Parſons need not prove weir ag the 
55˙ ticles. 2 BY. Rep, 852, 
| If judgment be 25 out, it mult be proyed 
ict BY 2 Bl. Rep. 1101, 

Aſfidavit filed in court may FP with- 
out proof of ĩt's being ſworn, -2 pt I 199. 

The king's, ign manyel may be giv 

endence, . on 1 FR for e ing Fo 


ranſportation. 2 Bl . F A. 
"* PONG 2 ne S A 1 * r N N 
ö 1 ou $I 


oz 4 * ald 
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Form of a writ of ſubpena for witneſſes to { 
tteeſtiky. 88 in 
FORGE the Third by the grace Cad, 5 
king of Great Britain, c. To T. F. M. H. & 
nd N. J. We command you, and every of yu, Wil « 
firmly enjoining you, that laying. afide all and > 
all manner of buſineſſes. and excuſes whatſoever, Wl b. 
you and every of you be before 4 aithful and il f 
well-beloved William Earl  anaki d, 2 chief 
Juſtice appointed to hold. pleas in our court befor 
us, on the day of, &c. next following, < 
Guildhall, Landon, Oc. to 1e/tify all and y tel 
lar thoſe things, which you or either of you ba © 
#now, 975 a tertain cauſe now depending and ur. N 
determined in our court before us, 1. A. B. 
plaintiff, and C. D. ef dont in a plea of debt, D 
&c: arid on that day to be tried by a jury 8 
county) and this you * every of you are ta 
means 10 omit, under the penalty of ene dae vi 
pounds. Wittieſs,” ec, 
If it be at the ſizes, then it muſt be; * ſec 
and every of you be in your proper perſons Int 
bb our WHALE. the afſzes 3 1 beld N E. 
in the county of W. on the —— day of, &c. next 
fullowing, at,, ec. in the PEG a Drug to % . 
yr 6 | de 
A om ticket Bit + a witneſs to pt - 
' virtue a writ fub na 10 you Ju 
Ber ITT and oo ena unto you, Wi 
you are perſonally to be and appear before William | 
Earl Mansfield, chief juftice, &c. Or before bi 
majeſty” s juſtices of affize, on tbe — day of, &c. the 


nents being, &c. at ten f the clock in the fre 
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of the ſame day, at the court then to be holden at 
&c. in the county W. to teſtify the truth, accord- 
ing to your knowledge, in a certain cauſe now de- 
ding, and then and there to be tried between A, 
. plaintiff, and C. D. defendant, in a plea of, 


kc, on the part of the plaintiff ; and hereof ya 


are not to fail, on pain of one hundred pounds. 
Dated the day , &c 

the reign of the lord George, Cc. and in the year 
of our Lord 17: 


Further recompence green by ftat. 5 Eliz. 
chap. 9. ſeck. 12. againſt witneſs, for non-at- 
tendance, muſt be aſſeſſed by court, whereout 
the proceſs iſſues ; not by jury nor judges at 
MM Prius. Dougl. Rep. 556. 
Action of debt will not lie on ſuch aſſeſſment. 
Doug. Rep. '561, © l 
Witneſs who wilfully abſents, may be at- 
tached for contempt; or an action on the caſe 
will lie. Dougl. Rep. 56 ũ . | | 
Perſon not a competent witneſs to impeach a 
may which he has given, though he be not 
ntereſted in the event of the ſuit. Durnf. and 


3 4 Rep. 296. 


agan infidel may be a witneſs. Wiſſ. Rep. 


d. All three witneſſes to a will of lands, muſt 
de examined, if living. Wilf. 216. | 
Father being freeman of borough, good wit- 
nels to prove cuſtom, whereby ſon intitled to 
freedom. Wilſ. 332. Say. Rep. 46. 
One convicted of petit larceny, and had 
judgment of whipping cannot be a witneſs, 
il. 18. AY 
Faftor good witneſs. 3 Wil. 10. 
Witnefles ought not to be admitted to deny 
tteir own atteſtation. 4 Burr. Rep. 2225. = 
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On a 7 tam action on ſtatute of uſury, bor. 


rower 


for him. 5 Burr. Rep. 2729. 


See Evidence, 


The head trial, in purſuance of my preſent 
method, Iſhall divide into, 


1. Things to be known preparatory thereto. 
2. The form of trial in the courts at Weſt 
minſter. | | 
3. How trials are managed at the aſlizes, 
4. New trials and executions, Sc. 


1. Trial, in its common definition, is the ex, 
amination of a cauſe civil or _— inal, before; 
Judge, who has juriſdiction to try it according 
to the laws of the land, And the moſt general 
rule has been, that every trial ſhall be out of 
that town, precinct, Sc. within which the mat- 
ter of fact triable is alledged, or the neareſt 
thereunto, for the better cognizance of the fad 
committed. Co. Lit. 125, 

All trials for murder muſt be had in the coun- 
ty where the fact was done; but if the ſtroke i 
in one county, and the death in another, the in- 
dictment may be found by the jury of the coun- 
ty where the party died ; and there the matter 
be tried as well as if the ſtroke had been in the 
ſame county: and when an indi&ment is found 
againſt aperſon in the proper county, it may be 
heard and determined in any other county bf 


| ſpecial commiſſion, &c, In a civil caſe, if à fo. 


peign 
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wign iſſue which is local ſhould happen, it may 
te tried where the action is laid; and for that 

rpoſe the plaintiff may enter a ſuggeſtion on 
me roll, that ſuch a place in ſuch a county is 
next adjacent; and it ſhall be tried in the court 
of B. R. by a jury from that place, according 
o the law s of that country, which may be given 
in evidence. 3 Inſt, 27, . Cre. Car. 24% 5 
6 Ed. 6. 2 Salt. 65 1. 8 JE 

Where civil cauſes are grown to iſſue, if they. 
are to be tried in London or Middleſex, and the 
defendant lives not forty miles from London, in 
that caſe eight days notice of trial muſt be given 
the defendant; and if he live that diſtance from 
Lindon, or further off, he muſt have fourteen 
lays notice from the plaintiff, . before he try his 
cauſe, But at the @fizes eight days notice of 
trial is good, let the defendant live where he 
wil; and I the defendant go to trial without 
ſufficient notice given him, the trial is not bind, 
ng ing. A defendant on due notice given muſt 2 
ral Wi to trial, or judgment will paſs againſt him by 


Fr 


of icfault: and where the plaintiff. will not try his 


at: cauſe in ſuch time as he ought to do, by the 
reſt WY rules of the court; the defendant may give a 


nd ſo diſcharge himſelf of the action. 
un- Ar. 613. © Stat, 23 Hen. 8. C. I'S. 4 | ; 
e is In caſe the court ſees that one of the parties 
in- ſurpriſed, through ſome ally, without'any 


dun- fault of his own, they may at their diſcretion 


at BY rule and notice for trying the cauſe by Nr 
2 Lil. 


ter WY put off the trial to another time, until ſuch party 
| the e better prepared: alſo if a defendant is not 
und BY ready to try his cauſe, on petition, and affidavit 
y be i © the reaſons, the judge will order it to be ſtayed 
J by ull another day the ſame aſſizes; and in London 
a f0- 


until the next term, on payment of coſts. A 
e 


cauſe 


— — — * 3 7 * 
at „3 AS 


>. _— —-„—e 8 — 
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— is to be entered i in the judge's book twg 
days before the time of trial, or it ſhall not be 
| ſet down to be try'd that term; and if the iſſue 
is not joined between the plaintiff and defen. 
dant, which conſiſts of an Bg 6 on the one 
part and a denial of the charge on the other 
Oc, it will not be a bx. trial. 2 Lil, 
| * Wy. 


roceed to trial in the courts at 4p. 
| == ter the bill or writ iſſued and executed 
againſt the defendant, and appearance thereupon 
made by him, the declaration] is to be drawn and 
delivered with an 5 Spe to the defendant's 
attorney ; and it muſt be entered that term on 
the prothonotary's roll, and docqueted : the 
term following the plaintiff's attorney gives 2 

rule with the ſecondary for the defendant to 
_ plead by fuch 2 day, or the plaintiff to have 
Jodgment; ; and the efendant having pleaded to 
the plaintiff's action and declaration, according 
to the caſe, ſo that the e are at iſſue, the 
attorney for the plaintiff makes à copy of the 
iſſue, and gives l to the defendant's . 
with notice of trial, in order to which, the ve- 
nire facias muſt be made out and returned by 
the theriff, and after is ſued forth the habeas cor: 
fora to bring in the jury, and the record 1s 
made up; whereupon a trial is had, anda ver- 
diet being brought in ＋ the jury, judgment i 

ven accordingly, 

But if the 1 9 do not plead, but lets it 
go by default, then upon entering judgment, 2 
writ of inquiry of damages is to be awarded, re- 
turnable the next term, of the execution W 
of notice is to be given the defendants ator 

; which being executed, with the damages 
inſerted i in a ſchedule annexed to the writ, and 
4 returned 
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returned by the ſheriff to the prothonotary”s of- 
ce, Nc. and on a rule being given upon it, he 
taxes coſts: then it is carried to the clerk of -the 
gments, and on giving him the number roll 
ind term that the judgment was entered, he 


vill make out 2 writ of execution, either a ca- 
fut ad 3 or Keri Fair for the da- 
d 


es and coſts 
"Different iſſues in ſame cauſe, may be tried. 


7 . -&S 


, a different terms. Say. Rep. 130. 

1 Upon the trial of ſuch i ves, at ſame time, 
i evidence may be given ſeparately, 3s to every 
1 iſſue. Say. Rep, 131. 


Trial of cauſe vi off, becauſe 54 80 ſo ill 
u not to be able to attend. Say. Je Rep 93 

Further time for trial of feigne iſſue refuſ-. 
ed, record having been withdrawn, without. 
an reaſonable cauſe. Say. Rep. 215, | 
ne When cauſe has been Tuſpended after iſſue 
to pined, for above a year, 440 intitled to 
n m's notice of trial, unleſs ſtayed by injunc- 


M tion in court of C. B. as well gin K. Dough. 
. 71, „e 
ey, Traitor arraigned twice and two juries ſworn. 


om him. Wilf. 157. Fgt. Cr. Law, 16, 2 
— Mon day of 2 prius is Freya non Jude 
: ep 144. 

Ta in collateral ifſues, cho in ca pital 
ales, ſhall not be put off, unleſz „ 1h 
wakes oath of the truth of his Plea, 4 Bl. Rep. 
ji2. See Fg. 40. Will. 150. | 
Were fair trial cannot be had in county 
re cauſe of action ariſes, trial will be order- 
to be in the next EA ſb county, Durnf. 
ud Ea Rep. 36 4 
Venue of al in criminal information, not 


de, but upon evidence of ſtrong partiality. 
Rep. 378. 3 Burr. 1330. 
Special 
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Special caſe requiſite to put off ttial, where 


vines will be abſent 18 months. 4 Bl. Rep. p 
Wen where e to be tried, if ſtroke i de 
yen at ſea. and party dies in . Ireland. N. 

439. ul 
ee changed through apprehenſion « of par. Wl ti 

Gat trial. Bl. Rep. 480. 3 Burr. 1864. Wl 
Where caſe ſuſpicious, and the abſent wit. b. 


neſſes foreigners, never likely to return to Eng- 
land, trial not put off. Bl. Rep. ac 3 Burr 


Rep. 151 513: th 
3. In the proceedings to 175 at the off of 
when any cauſe comes on, a di/tringas of Wi 
ry is to be firſt returned by the het, #57 ſu, 
the record muſt be delivered tothe judge's mar- 6 
ſhal; upon whichz. the counſel being inſtrufted alt 
with their briefs, Sc, and all parties ready, tho v 
- marſhal gives the record 1 judge, $5, 306 8 of 
er ca s over th He names o „ Ju 
4 are ſworn, being firſt — — by . be 
they are bid, to Rand ogether, and hear their * 
charge; which done, FE counſel on both ſide th 
open "the eaſe, frl. of the fide of the plain il 
the proof les on him, and looking over o 
Wente argue the matter in contelt, producing 
the witneſſes to prove what they alledge ; ad 
then the judge ſums up the evidence, and. gi th 
it in.charge to the juxy, to do impartially there ly 
in'; at. ich time e aſſiſe, or hisa te 
ſoelate, files the 8 and nee ba 
and en a copy of ic uy names, and Tt 
the iſe they are. to e WIR eben . i Bl 
A jury's WR a tt in DO boa Ui 
them without meat, drink, Sc. they are the! « 


kept together til] (they, al cee on 1 00 
a. w” 
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The jury, when they are agreed, return to 
ze in their verdict, and the plaintiff is then 
called; and if he do not appear, a nonſuit ſhall 
de recorded, Ac. but if he appears, the clerk. 
aks the jury who they find for, and what coſts 
and damages, and ſo enters it 8 * 1 
the panel, and repeats it to the jury, which 

ths. the trial: 5 after that is . the aſ- 
ſociate delivers to the plaintiff's attorney the re- 
cord with the di/tringas, and the names of the 
jury annexed, on the back of which he writes 

the ſubſtance of the verdict; then upon the back 
of the record is ingroſſed the po/tea, (that after- 
wards the plaintiff and defendant came before 


ſuch a judge, and the jury was elected and ſworn, 


Ec. and found ſuch verdict and coſts, Ic.) and 
after it is to be carried to the clerk of the pe 
to be marked, and then tis delivered to the clerk. 
of the rules, and he makes a 8 rule for 
pdgmentz which, rule being out, if judgment 
be not arreſted, the record is be ſtamp'd with 
2 25, 6d. ſtamp. on the back, and carried to 
the maſter of the office, who will tax further. 
9, whe the judgment in fxt0 be, enters, 
2 gfe 


And in trials at the aſſiſes, the record and 
Aringas are generally kept by the aſſociate till 
lie next term, and he indorſes the poſtea, receiv- 

ug his fee fox it at the trial; and then he is to. 
te called upon for the ſame, and you proceed to 
hue it marked, take out a rule, and fign judg - 
nent, as before is directed, and the judgment 
nuſt be entered on a roll: alſo if a trial 18 had 
ve laſt day of term, or at the ſittings aſter, or 
be aſliſes, 1 cannot be given thereupon 
ul the fixſt day of the next term; and judg- 
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ment being entered, execution is awarded, and 
writs of capias ad ſatisfacjendum, &r. 

If verdi& be incomplete, no judgment can 
be given upon it. Say. Rep. 36. 

_ Indeb. afſ. or debt will lie on a foreign judg. 
a ougl. Rep. 1 4, 5. OO 

If one, knowing of a judgment, purchaſe, 
tho' for valuable conſideration, purchaſe is 
fraudulent and void againſt judgment creditor, 


Judgment entered before extent ſued 
ſhall rl Dougl. Rep. 415. Fe) 
Judgment relates to firſt (efloign) day of the 
term. Lofft's Rep. 654. 3 Burr, Rep. 159. 
Judgment may be entered up nunc pro tunc, 
at diſcretion of court. 1 Burr. Rep, 148, 226. 
Where action is brought on judgment re- 
covered in B. R. and then defendant bring 
error, and obtains rule to ſtay proceedings in 
the interim, and plaintiff dies before . 
ance of judgment, court will not permit it 
to be entered nunc pro tune. Durnf. and Ea 


yi: LM ere ö 
Judgment cannot be ſigned, till twenty. four 
hours after demand of plea. 1 Bl, Rep. 0. 
Judgment entered up in breach of plaintiff's 
undertaking, ſet afide. 2 Bl. Rep. 943. 
Judgment of twenty years ſtanding may be 
revived by f. fa. but no execution till return 
of ſeire feci, ot affidavit of perſonal notice to 
defendant. 2 BI. Rep. 99g. 
Warrant to confeſs Ie NTP for'indemni- 


fication of bail, being executed While defen- 
dant in cuſtody, and no attorney preſent; judg- 
ment thereon ſet aſide. 2 Bl. Rep. 1097. 
Entry of judgment on writ! of inquiry for 
more damages than laid in declaration, errone- 
ous. 2 Bl. Rep. 1300, 


ESS „AKN Wy 


Judgment 


zent 


Wl 141. - 


Wriineſſes,' nl. 


9 entered at the ſuit of une 
— nd attorney to πτ 2. Bl. "rs 
1301. 218 
judgment cannot be ſigned). in that * 
unt had not paid for ifſug}. If; pions 
be demanded. 2 Bl. Rep. 109 

Court will not ſet aſide: — i 

2 d 


int in euſtody without his attorney — 
if executed purpoſely to Wa th Reb. 
0 7 oer Its = 
Such warrant. is tad if given by one in 
cuſtody, under execution, though no attorney 
rreſent; but if given for more t due, part 
vill be relieved: Cowp. Rep. eee TY. 
Court will order; ſuch-warrant-to- be dellser⸗ 
al up, if obtained dur. tho g. ak 
vt been entered up· Don zh, Ret 396. , 
The preſence; oh an attorney, or d ee 
gon confeſſiag judgment, js neceflary,. where 
lefendant is in cuſtody av ihe at the r pings 


uit; but does not 3 of attor- 
rey to confeſs judgments. macher e 3 
burr. Rep. 1793. wn 
Warrant of atto in. | gonſels j j | 

gen to a ſeme ſole, w who marries e 
nent entered up; application muſt be made to 
ater up the j t founded on affidavit z 
ud judgment entered up without previous 
gular, and will be ſet aſide, but 


ave, is irre 
"Pm. colly. 3 Jour: ou 1471. See Say. 


Q attorney, 4 


neriſe if 
ey by Sir. 


tho' no — preſent; 


a enen jarnes, 37. 
e e 1. ie mu: 


Curt, Furies 


mk, =! Pol Pages 2 ons Fg 


12. 
tete avant Mappenty pers old rule u 


NI wa be only mh, Ve. Barne 


Bool 


Wants ae Pere at exocuion of wa 
rant, dent. Barnes, 44. 
5 "Fady entered on an old warrant . 
torney, on n afbdsstt uf defendant being alive it 
Jamaica, four months before. Barnes, 256. 
Warrant executed by defendant in cuſtody 
jd ne noted att ee AR dcien 
„ 1 . bj Sem TH 
gl es atircjuhihoepe u. hd talkin us 
tor, 58 55 RO I ſuit of te ef 


t 
ts * on _ ufurious emer, N 
Barnes, 277. 5 n 875 S117 nay 


Judgment deigned:Shwwwans ofa pl 
at any time 7 twenty-four hours fm tir 
CO GRE and ab and E | 
454. N 

« Not 1 e t0/ am anion of , 
is not ſuch a nullity, as warragite Judgment | 
Noa, ranger e bangs ron 


a does 
eee 


4| 


udgment being 


17 —2—.— ap. pas clrmnenty 
u ent enter 
+= his: we ns for afide. 4 
Burr. Rep. 2660 
judgment 2 execiitor de bunt proprii, 
mendable. 5 Burr. Rep. 2 "ale 

Small miſtake' uo reaſon t let 8 "judy: 
nent. Will. 104. 

Regular judgment in crown cauſe, cannot be 
ſet aſide; Wil. 163. FA 


e tc 


nal caſes ; as where ſufficient notice was not 

F (cs 

«ſive damages are aſſeſſed by the jiry;/ or a 

ict is given a . mh and when there 
ns any fraud, 

ſhall not be had 


+ too mall 4 


New mal grant becauſe judge diſtiocd 
nth-verdi&; ae 7 1, 2, 364) © 
New trial , becauſe verdict contrary, 
1 27 2 e. to the dire&tion'of the judge. 
bay, Rep, 2, 35 4 1 * 
New tria] after augen, becduſe 
not 1 242425 of trial. 
upon the aſter 
wughts of jurors, 8 Nep. 33. 8 
Lee 105 as miſtake 5 ot by Ag witneſs, in 
F 2 ol. New 


2 444 FILE 5 4 * . , 
+» 


ind, Loft + Rep 333. We Ba. 


4 There may de new trials granted, in ſeve- | 


But generally a ne trial. 


— hes covenants brought for a fum m certzin, 
ury give damages under that; Se. and 
1 * de e for want of any er- 
fence at à former trial, that the patty might 
den have produced, Ge. 1 84¹t. 647. 


+ New . trial ought: not to be + granted, but 
whete Ovia ug juſtice- n en be f 
| obtained; - Coꝛup. Rep. 601. Art. 7 
New trial under p ar circum 
ſtances, after four days dated. Dog) Rep. 171. f 
And may be at any une before gain þ 

u 


Dougl. Rep. 797, 798. 
ä N courts (cannot grant 4 new trial 


Rep. 380. 
_— grantable in every dale, where verdi 
| againſt evidence. * Rep. 146, 391, 457, 
88. eee He Rg. 14, Gu 


0 
C. 
Neu trial to be moved for, within for dap hi 
G 


Ih gainſt. evidence, in. general, is a 
good and conſtant reaſon, for gr anting a new 
trial. 1 Au —_ dt nor ene Burr. t 
Rep. 54. 0 Un 5 
Motion for 
ment, may not — 2 
time, * _— 
1 Burr. Rep. 3 Pet 
Court may — — 33 by 
reaſon of exceſſive damages. Deryf,and er 
277. 
„ . trial refuſed plancf in gui ton ation 
for killing an hare. 17. 3 Wilſ. 39. 
New trial never for want o 
that might have been produced. Will. 98. 
New trial not granted, where defendant ac 
quitted, in qui tam, informations, or ra an 
matter. . Will. 2 298. but for e 
it may. 


39. ; 
New trlal not to be granted, where IenCc 
on both ſides, though verdict againſt 54 
* Wilſ. 22. Bl. Rep. 1. S. X 


5 
2 


New trial refuſed for giving: ae damages, 


iu a few hours falſe impriſonment. 2 i 


but 

be 

160, 205. 

m. So for giving 10000. damages to an attorney 
71 

ent, 


for ſix days impriſonment, TUMaging ” deſks, 

books, and papers, wv? ecretary of ſtate's 
N warrant. 2 Wilf. Rep. 2 
hal, So for giving 200/. e 
battery, about property of a turtle. 2 N 
457 "New trial for miſdirection of judge, in poing 
56% of evidence. 2 Mi. 269, 

3 granted, 1 ae was for the 


Wil 
gu 45 — _ 


Bl. Rep. 29 
If a new 1. 7 granted, where plaintiff refuſes 
to be nonſuit, contrary to opinion of: judges, 


Rez. 698, 
Where new trial without payment of caſts, 


** 298. . ofa 146. 


nie, if for plaintiff. - Bl. Rep 

Er full trial, es light 
denn. Bl. Rep. 418. | 
Benefit of new trials, BI. Rep. 464. 
New trial, not to be moved for on ſame point 
df — as contained in bill of exceptions. 2 


Fo ” el 40200 granted * exceſſiye da- 
| mages, in 2 torts. 2 Bl. Rep. 929, 
8 127. ws gu 
den Trals at bar are ordained by ſtatute, whey 
1 * fuſes require. great ä and hs ti * 


New 


ground 2 iin 


it ſhall be without coſts, Bl, Rep. 670, 2.8) 
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reſt of jud 8 the party gy not move for 
| 12 trial; but after motion for a new trial, 


the cauſe is i pete to it fon, or that the 
79; 


ible term. Leg, 2 


ty, Oc. and here all matters of fact are prove 
. by proper affidavits. 
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in queſtion 4s Uifficule or intricate, for the bet. 
ter ſatisfaction of the parties concerned; and 
officers of the court, and barriſters at law may 


inſiſt upon a trial at bar, after which no new 
trial will be p permitted. After @ motion in . 


may move in axrteſt of judgment. Stat 
am. 2, 13 Ed. 1. 2 TY, Abr. 60g. 7 

— he 1 

* at bar ought not to be granted, before 

iſſue ub in any action, won ot of ehectmem 


Bay. Rep. 
Trial 1 80 table, merely 'becauſe 


ar not 


matter in queſtion js of great value. Say. Rep 


Trial at bar refuſed, white? with applyin 
would not conſent to the viſual terms A 
tual juſtice and conyenience, Loft Re 
159. | 

Trial at bar may be grated out of an iſſu 


159. | 
In affidayit for obtaining trial at bar, pa 
icular difficulty expected to arife in the courf 
the cauſe, Muſt d : pointed' out. Say. Ret 


0 rial at bar ſpecial ury of citizens 
London, who Bk, their 7 2 Wil 
$40": 

The cauſes of arreſt of judgment ire Wa 
of notice of trial; where the record difte 
from the deed pleaded; for any material defel 
in pleading; where perſons are miſnamed ; ti 
declaration doth not lay the thing with certail 


2. SS & n , = 0. a. a. ve 


cut 


Aﬀee 


* to put the 7 
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After trials, execution follows, for obtaii 
poſſeſſion of the thing recovered oy 
of law. And execution is either in 


the body ; ri facias againſt 
_ . c. And in real and 
. . — the writs of execution are ere 


old land recoyered; 2 e fac, 
fonem to put him in potion of his term, 


not iſſued within a year and a day er, where 
there is no fault in the defendant; there muſt 
be a ſcierr facias to reviys the judgment: 
os the Es Bn e ſci. ſue. h 


brin of debt, 
2 action 8 pur Sky: | bail hath been 
given, the plaintiff may ee 


the defendant, or proſecute his bail: tho if you 
firſt take out à cap. ad ſatisfaciend,” you are de. 
bared from taking out an other writ of extch. 
tion. Co, Lit. 290. 2 If. 471, 305. 
fa perion in ee . 
may his lands, 2. 2 if he a 
rener been taken in execution, by 9 
vrits of execution bind the abe ge 

from the time of delivery writ to the 
ſheriff, c. ——2 land is bound From the day 
of the judg; Sheriffs may flekver in exe. 
cution all ds whereof others wall be Ke 
in truſt for him againſt whom the execution is 
had on a Rare ln judgment, Se. thou 

there are chattels Way a ſheriff oug 


= 


lo take the land, Stat. 21 Jac. c. 24. perpetu- 
P 4 Fa 


” 
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Off Courts, Fur. W. 


. 1 Fac. 2. c 17. he Ar 29 Car. MA: 4 


br. 565. 
One may not generally be delivered ö out of 
priſon when, there in execution, but by writ af 
fuperſedeas.c; and if a man committed to priſon, 
for an miſdemcanor, is there taken in execu- 
tion, e ſhall mot be ſet at large, The capiat ad 
ſaligfaciendum lies not againit, a peer of the 


realm ; nor againſt executors or .adminiltrators 


except. ON a 


| by, Ss 7˙ Kam. 58. Cr, 
Fac. 143. 


Warrant of attorney to 225 eee i 
good, if uy by one in cuſtody under an ex. 
þ ant ug ono attorney be For ent on his be- 


half, for the rule of. Eaſter. Term, 15 Car. 2. 
does not extend to it; but i Had been 


prevailed on to acknowled 1 it, . for! more 


— due, court zyould rel ve under circum. 

If piaintiff cannot find 99 effefts to 
410 his Judgments court will order ſheriff to 
retain for his uſe. Toney which he has levied in 


an action, at the ii the defendant. Doug. 


„231. | 
We, never ta be taken out, "but fo 


what.isaQually and Anek due. Luft Re 


10 fa. ales, fa. ted fraudylenty hl 
ls 25 execu 
be, preferred.  Wilſ. 44. ; 


he writ of . fieri facias lieth for debt or a 

.mages, as.well againſt executors or 

tors, as F334 others, to be levied of the teſtator's 

proſe, 6. But goods of a ſtranger in the po 
flion of the defendant ſhall not be ſubj 1 to 


. 


he nos wht thy we aden TT 


"We 
vt 4D 
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ſheriff cannot break open doors, to take goods, 
The ſheriff is to ſell the goods and chattels of 
the defendant, and after the debt is levied, is 
debtor to the plaintiff : and the ſale of the ſhe» 
rif ſhall take effect, tho” the judgment is after- 
wards reverſed ; but the defendant ſhall be re- 
ſtored to the value, Dali. Sher. 60. Rol. Abr, 
892, 8 Rep. 96. | 


There may be a ze/tatum fieri fac, into another 
county, if the defendant hath not goods enough 
in the county where the action is laid to ſatisfy 
the execution: and if all the money be not le- 
died on this writ, there may be a ſecond writ 
of execution, on return of the firſt, recitin 
the ſame. 2 Salk, 589, Salk. 318. * 

A ſheriff having taken goods, . and levied the 
money by virtue of a fieri facias, ought to brin 
it into court, and not to pay it to the plaintiff. 
Gudb. 147. pl. 188. in 2 Show. 87. pl. 78. the 
EE 

Fi, fa. cannot be ſued out againſt an execu- 
tor or adminiſtrator, until writs of /ci. fa. have 
been ſued out. Say. Rep. 266. 

The writ elegit commands the ſheriff to deli. 
rer to the perſon recovering, all the goods and 
chattels of the defendant, (beaſts of the plou 
excepted,) and half of his lands, c. to bs held 
until the whole debt and damages are ſatisfied: 
add it is done by a jury, ſummoned by the ſhe- 
nff to inquire what land the defendant had, at 
the time of the judgment, This writ may be 
ſued after a feri factas returned nulla bona, We, 
And if tenant by elegit be put out of poſſeſſion 
delore ſatisfaction received, he may have action 
of treſſ _ or re-enter, and hold oyer till ſatis- 

er 


bed; al PIR, JET ERGO may enter, * 
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if more be levied than the debt, Oc. ſhall hare 


damages. F. N. B. 267. Hob. 57. Cro. Ell. 
656. 4 Rep. 67. 5 

If lands are once taken in execution on an 
elegit, and the writ is retyrned and filed, the 
plaintiff ſhall have no other execution; where 
the defendant hath lands in more counties than 
one, and the plaintiff awards elegit to one coun. 
ty, and extends the lands thereupon; if he then 
files it, he cannot ſue out an elegit into the other 
counties ; but immediately after entry of the 
judgment, he may award as many elegits into 
as many counties as he thinks fit, and execute 


all, or any of them, Lev, 92, Cro, Fac. 246, 


I be plaintiff, at the return of an elegit, prays 
a new elegit; he ſhall have it, if he hath nat ac; 
cepted of the firſt; ſo if all the lands extended 
are evicted by better title, Cc. Gro, Eliz, 310, 
4 Rep. 66. Stat. Weſtm. 2. c. 18, 

Sheriff on elegit not bound to deliver moiety 
of each particular tenement and farm, but only 
certain tenements and farms, making, in value 
a moiety of the whole, Dougl, Rep. 47 
Land extended under elegit, muſt be let ou 
by metes and bounds, Dowgl. Rep, 476, 

To writs of execution the defendant cannot 
plead ; but he may have audita querela for an) 
matter ſince the judgment, to diſcharge hum o 
the execution; upon which the juſtices ſhal 
hear the complaint, and do right. And the 
writ audita querela is uſually where judgment 
given againſt a man, c. and his body in exe 
cution, upon ſuggeſtion of juſt cauſe why exc 


cution ſhould not þe granted ; as a releaſe, C. 


This writ lies not after judgment upon a matte 
which the party might baſe Headed _ | 


Qi = 


-_ 2-3 3-3-2» 


of => 


Ve 


Sg EY EPTrYtSS 


ind tis granted where no other remedy can be 
had, when pe are unreaſonably charged, 
Fc. Co. Lit. 290. 2 des th wot 
If a debt is releaſed after verdi&, or after 
judgment or execution, and it is ſo that the de- 
?endant hath not a day in court to plead it; 
there he muſt be relieved by audita querels : 
and on rink = = 22 | 1 2 bail 
hall be given; ich the is in cuſtod 
of the * and if he nt his war! 
paint, he muſt render his body in execution 
win, or pay the debt for which he is in exe- 
cution, or elſe his bail muſt pay it. 36 H. 6, 


24; Cro, Far. 645. "MW 
Where after judgment againſt bail to an ac- See Doug). 
ton, the judgment againſt the principal is re- 052; 3, 
rerſed, or the money paid by the principal, the zBurr,-99. 
bail may have azdita querela, 8 Rep. 143. 25 4 fl. 
By ſtatute, perfons char ged in execution fo Rep. 372. 
my ſum not exceeding 1000. in uy ol or 
priſon, being minded to deliver u eir ef. 
eds to their creditors towards fatisfaQtion of 
their debts, may exhibit a petition to the court 
from whence the proceſs iſſued, certifying the 
cauſe of their impriſonment, and an account of 
their eſtate, c. and thereupon the court is by 
order or rule to cauſe the priſoner to be brought 
up, and the creditors to be ſummoned to appear 
at a day appointed, when the court ſhall in a 
ſummary wayexamine the matter, and hear what 
ſhall be alledged on both fides, for or againſt 
the diſcharge of ſuch priſoner, tendering to the 
priſoner an oath, that the account delivered in 
k a full and true account of all his eftate, (ex- 
cept wearin _ and bedding, c. not ex- 
feeding 101 ue ;) and if thereupon w__ ere 
tors 
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ditors are ſatisfied, the court may order the 
lands, goods and effects containedin the account 
to be aſſigned to the creditors, by indorſement 
on the back of the petition ſigned hy the priſo- 
ner; and upon ſuch aſſignment executed, the 
priſoner ſhall be diſcharged out of priſon, with- 
out paying any os by order of court: but in 
caſe the creditors ſhall not be ſatisfied with the 


oath, the court ſhall remand the priſoner, and] 


order him and his creditors to appear at another 
day; and then if the creditors cannot diſcover 
any eſtate or effects of the priſoner omitted, &c. 
the court ſhall immediately cauſe the priſoner tq 
be diſcharged, unleſs any creditor inſiſts upon 
his being detained, and agree to pay him 27. 4d. 
per week, and on failure of any payment, he 
hall be diſcharged, 32 Geo. 2. c, 28. 

The perſon ſo diſcharged out of priſon ſhall 
never after be arreſted for the ſame debt ; but 
the judgment againft him is to ſtand in force, 
and execution may be taken out thereon agai 
his lands or goods, Sc. afterwards: and if any 
priſoner ſhall be convicted of perjury in his 
oath, he ſhall ſuffer the pains inflicted for ſuch 
offences, and may be retaken, and charged 
again in execution. Stat. ibid. bl 

And priſoners in execution as aforeſaid, in 
any priſon (except in London and Weſtminfeer,) 
before they petition the court to be diſcharged, 
Sc. are to give notice to their creditors at 
whoſe ſuit they were charged, that they deſign 
to petition, with a true copy of the account of 
their whole eſtates intended to be delivered in 
to the court, Sc. and then on ſuch petition, 
the priſoner ſhall have a rule of court to be 
brought to the next aſſiſes for the county; and 
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the creditors ſhall be ſummoned to appear there 
thirty days before, and at the affiſes the judges 
on examination ſhall determine the matter, and 
give judgment and relief, c. The charge of 
crying the priſoners to the aſſiſes not to be 
thove 12d. a mile, to be paid out of their ef- 
ets, or if they have none, out of ths cone 
lock. 32 Geo. 2. c. 28. 

priſoner may be removed by Nane at whoſe 
fuit he has been taken in execution, out of the 
cuſtody of the ſheriff, into the cuſtody of the 
marſhal. Say. Rep, 154. © n 

Coen -— of e. 254. 44 is to be 
nade to a priſoner, upon day of giving him 
notice, — weekly payment is afterwards to 
de made, Grlt dy 0 enn, Say. Rep 
1. 
If no proceedings againſt priſbnes, for-want 
of appearing within four months, he, upon en- 


tering appearance, intitled to a redeten. Sap. 
111. 888 
upon priſoner's being brought up by by hob. 
carp, it appear he is in cuſtody under an il 
judgment, he may be diſcharged; Say. Rep. 
Priſoner in marſhalſea court cannot be re- 
| nored by hab.” corp. ad''re/ 
in er ame debt, in a new 
75 Cap. Rep. ern ene n 
Declaration muſt be ſerved on eee 
&ft with turnkey, though ne) Two, r by 
morney. a Bl. Rep. 786. 
Fugitive not a priſoner liable to 10 ſerved 
nth a declaration. 2 Bl. 2 8 * 


at whoſe ſuit 2 
kr 
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If priſoner appear 


ated party from ch 1 in —— 
not 


Fharged out of ane „eln 2 2 1 
Rape 375. 


pe pleaded in der to adio on the 
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in perſon, he muſt pay for 

iſſue book. 2 a Rep. 11. 
Priſoner having, — — 


within two terms, ſhal be thereby 


Gaoler bound to receive priſoner tendered 
ap. his after return day of writ, on _ 
was arreſted... 1 Durnf, and Eq/#s 

- +Were, whether gagler is not likewiſe — 
to receive a priſoner arreſted after return day. 
Dun. and EA Rep. 66. | 

Declaration need not be delivered to the 
defendant. perſonally, or to gaoler, unleſs in 
cuſtody at ſuit. of ſome. plaintiff,” and for ſame 
cauſe of action. Durnf. and Eq, Rep. 121. 

Notice muſt be given of abandoning an er 
roneous committitur, before a ſecond ay 
ing the | miſtake. of the former, be e 
Durnf. and Ea Rep. 227. 

. Super ſedeas obtained after judgment, my 


Dur and E Rep. 274 56 5 | 

Plone diſcharged — euſtody: of mar 
hal, becauſe no acknowledgment by him 
his being in cuſtody in term, wherein he 
charged in execution. Dr and Eq. 
* K 


Where pr e cn ber 
2 of creditors, Sn freſh 
guxity to ſatisfy the —— is aſter 
wards Ade mer! Rar ; 


— 


t off 


judgment cannot be 
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$0 long as priſoner remains in ſame cuſtody, , 
ud under ſame proceſs, if once ſuperſedable, 
mays continues ſo; but not if in another 
uſtody, or under other proceſs. Darnf. and 
Has Rep 591. 

Priſoner inticled to be diſcharged. out of 
narſhal's cuſtody, if committitur be not actu- 
ih entered on record, before end of ſecond 
em; it's being in marſhal's book, not ſuffi- 
dent. 3 Burr. Rep. 18414. 

Declaration againſt priſoner, without a bill 
ang peo led, ot good. Soy Rep. 


"Defendant arreſted within two days of the 
ad of Eaſter Term, by writ iſſued before the 
ad of ſaid term, and remaining in cuſtody of 
teriff or marſhal, after the end of he then 


ert ſubſequent „without being 
nth Os N 3 12 8 


10 
Rn a priſoner, = be filed 
ke the end © of the fed ens 33 


5 


2 Ber Rv 67s 17 
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| Prifoner not to be diſcharged by 
ala prevented party charging him in — 
_ by pleading to /ci. fa. 2 Wilſe 378. 
Not Wied to charge priſoner 3 
ſecond term after judgment, writ of error being 
broug ht. 2 Wilſe 386. 
"Not obliged to declare againſt prif priſoner with. 
in two — while treaty 0 3 the 
parties. 455. 2 Bl. 918. 
Priſoner LET and afterwards c 
in civil ſuit, by we of chief juſtice, not to be 
| „ Bl Gn Bl. Rep. 30. . 
r. 61. 
ner within the rules, cannot mdebite 
Arran to confeſs judgment, rn — 


of his o.] en, A 
3 Ks e. I 


" * 188 * 2 T x 5 : 
OLA TH 4. fi ne, | 
£ » - "+ ' 
* i ks Nen 4 by 0 tif * - 
N » * * * * * TT 
„en 3 


Wis of exror_t6 ee and 
2 ml ge. 


| Wiltof erer iſſuer dither Chancery, 1 nd 
lies where any one 2 3 the pro 
cee (rp and judgment in any court 
it is returnabſe in 1 B. R, and "IE: -upon the Go 
ſcript of the tecotd ſent into that bout, it 
pears there is error in the proceſs, or in the 
iving of judgment, then 'tis reverſed: but! 
ere appear to none, rr ner 
On with double coſty;%" 9: 
e given in the King's Bene 
bites the fuit is by pl, writ of error. leon 
of the Chancery: returnable in the Exchequer 
chamber, before the junges of C. B. and baron 
of the Exrbeguer, &c. Bari-ahefultis by 
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gal writ, or where che king i is party, or if it be 
ter judgment affirmed in the 'Exchequer-cham- 
ur, writ of error lies only in parliament: to re- 
rele a judgment in the Common Pleas, the writ is 
obe returned in B. R. and error is not to be 
brought in parliament; except a judgment of 
tat court is affirmed, c. in the Bench: 
and erroneous judgment given in the Exche. 

is to be examined and corrected _ 
ind chancellor, &c. and ſome of the j 


„ 1% 0 
7 ae e hr the pany 
in the time appointed by the rule to certify 
record ; and he muſt exuſe the roll —— — 
udgment is entered to be marked with the 
vord error in the margin, whereby the —_— 
arty may take notice of. i it; and the 
attorney may take out execution upon the 1: 
nent, if a ſuperſedeas* be not taken forth" 
bwed with the ſheriff of the county  an@in 
al als aſe verdict, in _ 0 debt on 
bond, for the payment of money, or upon 
m contract, G. the perſon that brings writ 
« error muſt put in good bail, to proſecute his 
mit with effect; and to pay the eee 
ges, and alſo all eoſts and for delayi 
of execution, if judgment be ed. Fori 
bal be not put in, the writ of error is no u- 
#r/edear to the execution; but the" writ is in 
King, until a nolle proc 
tent affirmed, Cc. 3 —— a 8. 
nl by 3 Car. 4. 6 Rep. 26. | 

Any perſon damnified by — — 
ay bring a writ of error to reverſe it; and the 
def juſtice only, or the eldeſt judge, ought to 
a writ * error: the err «judgment 


Stat, 27 Elia. c. 8. 31 Elia. 1. 31 E | 
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2 Ld. 


Raym. 


1587, 
2 Stra. 


"ed 


"K.B.464 the-courts af Folminfer, or other court of r 


Of Courts, Furier,, 


are to de aſſigned upon the record, to. ; appear 
to the court; and if they are not aſſigned in 
the term, the writ; of error ſhall abate, A 
cannot be reverſed in part, and ſtand 
good for other part ; but if there be error in 
awarding execution, the execution only, and not 
the judgment ſhall be reverſed: and if a judg- 
ment is reverſed. by writ of error, the plain 
may bring a new action for the ſame cauſe, 
Cro. © $34» Telv. 112. Hob. go. 
Al writs of error, wherein there ſhall be any 
variance from the 8 record, or other de- 
fect, may be a by the court; and where 
—— hath, been given, in any action in 


eord, the judgment thereon ſhall not be ſtayed 
or reverſed for anꝝ defect, or fault in form, or 
ſubſtance, in any hill, writ, e. or for yari 
ance in ſuch writs from the dec othe 
roceedings. 5 Ces. c. 13. 
: On writ of —— from King's Bench to-Houl 
of Lords, only tranſcript of record is ſent up 
and when remitted, . King's Bench w. exe 
eution. Cowp::1Rep, 8433. 
But on writ of error from Common Pleas, tho 
rrxnſtripe only is removed into the King 
2 the lauer may mee Coup 
ep. 8433. 
If error en on 1 in — ſam 
may be amended in court below, pending th 
writ; and this too, in a penal, action. Dong! 
Rep. 114. 
Avowant not intitled to coſts. or | damages « f 
aſſirmance by court of — judgment in b 
favour. Doug. Rep. 
Modern practice 2 2 a King's Bench, 
lows intereſt on money recovered by j 
below, when affirmed. | Doug. Rep. 753 


Ne 
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Not to have a non prevedends for want of 
maſcribing, till certificate of their being no 
nunſeript. Lofts Rep. 319... 

Writ of error, 5 edeas to execution, un 
| bail be put in, wit four days. "Lofts 

—_— 
1 AI ee ee ar thot thi 


wtice of it's being allowed, is the fuperſedeasr. 
i Burr, Rep. 340. Durnf. and Ea s . 279. 
P. g 


kur les bt Rom the @nithy y 8 of 
Lindon, to B. R. tho? it does lie thither, from 
ll other corporation courts. 2 Burr. Rep: 777. 
Wee nm ee debt, upon 
judgm ent 1 Bl 06. | 
4 pon what bonds, bail Bait be pur in, in 
mor, 1 Wilf; Rep. 19. 
Bail in error on a judgment in debt on bond, 
where each bound in fam recovered, it bein 
he penalty and double the ſum due. 1 Wi. 
5. 213. Py | 
Bail in ae Ni le ts juſtify, "by bbs 
w name ſtruck out of bail piece at any time. 
„ oye 
Time for perfecting bail in error, refuſed, 
keauſe no real error. 2 Will. Rep. 144. 
Sei. fa. in error need not lie four days in the 
ce. 4 Burr. Rep. 2439. 
Mapp r/o Fe tar on 
ond term after judgment, 1t he brought 
ror, 2 Wilf, Rep e. e 
Sail | in error muſt Aber in within four days 
ter final judgment Ned, without referring 
d time of allowance, or ſervice of copy. 


unf. and Eaft”s 2 
N 79. Error 
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in B. R. 2 Bl. Rep. 1067. | 


cording to circumſtances. ..1 Burr. Rep. 340. 


when proceedings originate in inferior co 
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Error on judgment and. tranſcript, writ n 
determined; action of debt on — — 
judgment by default; proceedings ſtopped til 
error determined. 4 Burr. Rep. 2454, 2455. 
Bail undertakes to pay debt and coſts, with. 
in four days after affirmance in Exchequer. 
en upon judgment being affirmed, de. 
endant below brings writ of error returnable 
in parliament ; proceedings ſtayed till fina 
affirmance. 5 Burr. Rep. 2820, 
Leave given to imparl in debt on judgment 
Wl 2 Ce on judgment be determined 
y. 105" „ 
„ bail ſhall be given to amend writ of er 
ror in Common Pleas, where 8 is amendec 


0 


Allowance of error, on judgment by nil dic 
is an entire ſuperſedeas. 2 Bl. Rep. 1183. 
There mult be bail to writ, in error on jul 
ment, on ſci. fa. againſt bail. 2 Bl. Rep. 1227. 
Bail in error cannot ſurrender, but muſt pa 
debt and coſts: on affirmance of judgment 
4 Rep. 2 * Durnf. and Eaft's Bey. 624. 
Bail ſhall have time to ſurrender princip: 
after writ of error, upon different terms, ad 


Notwithſtanding error and bail, thereon, de 
fendant may be held to bail in debt on judg 
ments if no bail in original action. 2 Bl. Rc 

68. V 
" Bail in error upon judgment in ejectmet 
juſtify in double rent. 4 Burr. * 502. 
One alone cannot bring a writ of error agau » 
ſeveral. 3 Burr. Rep. 1791, 1792. 
Court of error cannot award a ven de 
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Writ of error does not now lie from | 
to the court of King's Bench in El _ 
Stat, 20. Geo. 3. c. 18. 22 Gee. 3. c. 53. 4 
Geo. 3. c. 28. . | 


i 


| Of Eftates in Lands and Goods, and — 
acquired; Anceftors, Heirs, Executors 
and Adminiſtrators. n loaded 


STATE is that title or intereſt which a 

a man hath in lands, tenements, or other 
things. And eſtates are real, of lands and te- 
nements ; or perſonal, of goods and chattels ; 
otherwiſe diſtinguiſhed into freeholds, that de- 


executors : alſo ſome eſtates are made by words, 
ad others implied by law; and the word gat 
in deeds and grants generally comprehends the 
whole in which the party hath an intereſt or 
moperty, and will paſs the fame. 

The eſtates and lands we have in this king- 
wm, are obtained and held in divers manners: 


1. By defcent and right of blood. 
2, Conveyance, or grant from one man to 
another. Fo Can ah | 


3. Antient tenures and holdings of lands. 


Deſcent is where a man hath land 'or other 
hate of inheritance in fee-ſimple, and dieth 
vithout making any diſpoſition thereof, but 
eaveth it to go (as the law calleth it) to the 
eir: it is a means whereby lands or tenements 
ve derived to a man, as heir and by right of 


Q 3 lood, 


ſend to the heir, and chattels which go to the 
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blood, from an anceſtor ; and this is the wor- 
thieſt means whereby lands can be acquired. 
Gs LA, 239 £27 2 a0, 
In deſcents, the next and moſt worthy of blood 
ſhall inherit; as the male and all deſcendants 
from him, _ the females; and the elder bro- 
ther and his poſterity;- before any younger bro. 
ther, &c. A filter of the whole blood ſhall be 
preferred before the younger brother of the 
half blood: but ſuch younger brother may be 
heir to bis father or uncle; though not to 2 
brother, for want of the whole blood. And a 
perſon to have land in fee- ſimple, by Deſcent, 
muſt be Heir of the whole blood: by which 
rule, where lands deſcend to the ſon trom the 
father, and he enters and dies ſeiſed, without 
iflue, this land ſhall go to the heirs of the part 
of the father; and if there be none ſuch, it 
ſhall eſcheat. Co, Lit. 14. 3 Rep. 4. 
And deſcent is lineal, or collateral ; lineal is 
downwards in 2 right line, from grandfather to 
father, father to ſon, Sc. and the lineal heirs 
ſhall farſt inherit: collateral is a deſcent which 
ſpringeth out of the ſide of the whole blood; as 
the grandfather's brother, father's brother, and 
ſo downwards: ſo that if a man purchaſe lands 
in fee-ſimple, and dies without iflue, for default 
of the Tight line, he who is next of kin in the 
collateral line of the whole blood, ſhall have the 
land, by deſcent as heir to him, In caſe of de- 
ſcents, when land deſcends on the part of the 
father, the heirs of the mother ſhall not inherit; 
and where lands deſcend on the part of the mo- 
ther, the heirs of the father ſhall not inherit: 
tis otherwiſe in caſe of purchaſe, where a ſo 
purchaſes lands, and dies without having iſſue; 
if there be no heirs on the part of the father, 


— Th. 


* 


thoſe 
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thoſe on the mother's ſide ſhall inherit the lands, 
1 Inf. 10, 11, T3. , IRONY 

Inheritances may lineally deſcend, but not 
aſcend; and in the right line, children ſhall in- 
herit their anceſtors without limitation; but the 
anceſtors may not take from the children, for 
the father can never come to the lands which 
his ſon hath purchaſed by lineal aſcent ; though 
he may by collateral aſcent, where the land of 
the ſon comes to his uncle, and then to his fa- 
ther: in the collateral line, the uncle inherits the 
nephew, and the nephew the uncle. The elder 
brother of the whole blood ſhall have land by 
deſcent, thatis purchaſed by a middle or younger 
brother, if they die without iſſue: and when 
there is no brother or ſiſter, the uncle ſhall 
have it as heir; but it may afterwards deſcend 
to the father, as heir to the uncle; and if after 
the deſcent to the uncle, the father hath iſſue 
another ſon or daughter, that iſſue ſhall enter 
upon the uncle, and hold the eſtate. Co. Lit. 
11. 3 Rep. 40. Vaugh. 244. 

There is a difference between deſcents from 
father and mother to their children, and between 
brothers and ſiſters ; a ſon or daughter need be 
only of the blood either of father or mother, 
which hath the inheritance : but the brothers 
and ſiſters muſt be of the ſame father and mo- 
ther, to inherit one another. From this it is, 
that if a man hath iſſue two ſons by divers ven- 
ters, the younger brother of the balf blood ſhall 
not have the land purchaſed by the elder brd- 
ther, on his dying without iflue ; but the elder 
brother's uncle or next couſin. If a man hath 
two wives, and by one wife he has a ſon and a 
dauzhter, and a ſon by the other, and then dies 
eiſed of land in fee ſimple ; here, if the elder 
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ſon die without any iſſue, before actual ſeiſin, 
the land ſhall deſcend to the younger brother, 
but if the elder brother had entered, then the 
ſiſter ſhall have the land as heir to him. Cc. 
Lit. 14. 15. 3 Rep. 41. Ney, 68. 

As in deſcents one muſt be heir to him that 
was laſt actually ſeiſed; ſo none can inherit lands 
as heir, but the blood of the firſt purchaſer. 
Though the law takes no notice of the diſabi- 
lity of the father in caſe of deſcent, relating to 
brothers and ſiſters, as to their eſtates: a man, 
who had iſſue a ſon and a daughter, was attaint- 
ed of treaſon, the ſon having purchaſed lands, 
and died without iſſue; and it was held, that 
notwithſtanding the attainder of the father, the 
daughter mall take by deſcent from her brother, 
becauſe the eſtate between them was ymmedi- 
ate, and therefore the father's inability ſhall not 
hinder it. Co. Lit. 12, Lit. 8. 4 Leon. s, 

By deſcent, lands in fee-ſimple ſhall go. 1. 
To the eldeſt ſon as heir, and his iflue ; the 
ſons firſt, in order of birth, and for want of ſons, 
to all the daughters equa]ly, who are called par- 
ceners, and all of them inherit as one heir. 2, If 
the eldeſt ſon hath no iſſue, then to his next eld- 

eſt brother of the whole blood, and his iſſue; 
and for want of a brother, to a ſiſter or fiſters of 
the whole blood, and her and their iſſue, 3. If 
there be no brother or ſiſter, then to the uncle, 
and his iſſue; and for want of an uncle, to an 
aunt or aunts, and their iſſue. 4. And if there 

be no uncles or aunts, then to couſins, in the 
neareſt degree of conſanguinity. And where 

lands are purchaſed by brethern; after uncles and | 
aunts, the land ſhall go to the father, and the 
half blood, and their iſſue ; and for want of 
uncle aunt, father and half blood, to the _ 
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of kin in the collateral line: here the half blood 
come in after the father, as being of the whole 
blood to him; tho? not to their 3 Co. 
Lit, 163, 12, Cc. Wood's Int. 221. In deſcent 
of eftates-tail half blood is no hindrance ; for 
the iſſue are in per formam doni, and always of 
the whole blood to the donee. 3 Rep. 4 


ands to all the ſons, or to all the brothers, 
chere one dies without iſſue, as in Gavelkindin 
de county of Kent: all the ſons ſhall inherit, 
like unto ſiſters at common law ; and the heir 
the age of fifteen years may give and ſell his 
knds, and tho? his father be attainted of treaſon 
« felony he ſhall inherit. Co. Lit. 140. | 

And there is a cuſtomary deſcent of lands in 
ſome ancient boroughs and manors, to the young- 
et ſon, and ſometimes to the eldeſt daughter, 


u where the youngeſt ſon dies, having no if- 
ie ke, the eldeſt ſon is heir to him. Kitch. 102. 

8, As to deſcents of Borough Engliſh lands, the 
r- atom goes with the land, and guides the de- 
It Wnt to the youngeſt fon ; altho' there be de- 
d- W's, Cc. to the contrary. 2 Lev. 138, 


In the learning of deſcents in general, there 
x: ſome things further to be taken notice of: 


if 
le, 1. Where parties are in by deſcent, or 
an purchaſe. | 
4 2. Where deſcents toll an entry. 
e 


. Deſcent being created by law, and the moſt 


ere 
nd cent title, an heir is in by that, before a 
gr fait, or deviſe, If a man gives fee-fimple 
0 


ads by will to one who is heir at law, the = 
1 viſe 


e 
Sometimes deſcent is by cuſtom, of fee · ſimple 


Fi. as in Borough Engliſh; and by other cuſtoms: 
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viſe is void, and he ſhall take by deſcent: ang 
where a father deviſes his land to his wife for 
life, and after her deceaſe to his eldeſt ſon ; tho 
the ſon doth not take the eſtate preſently on the 
death of the father, he ſhall be in by deſcent, 
and not by purchaſe; and the deviſe ſhall be void 
as to him. Dy. 126. Style 148, 2 
When the heir takes that which his anceſtor 
would have taken if living, he ſhall take it by 
deſcent ; and not by purchaſe; but generally 


where an eſtate is deviſed to the heir at law, at. 
tended with a charge, as to pay money, debts, 
c. in ſuch caſe he takeFby purchaſe, and not 
by deſcent. And a man can have lands no n 
other way than by deſcent or purchaſe. 2 & 
Danv. Abr. 357. Lutw. 593. th 
2. A deſcent which takes away an entry is er 
where one dies ſeiſed of lands, in which another ca 
hath right to enter, and it deſcends to his heir; th 
ſuch deſcent ſhall take away the other's right of 
entry, and put him to his action for recov be 
thereof: but a deſcent ſhall not take away th fc 
entry of leſſee for years, Cc. who hath no free jr: 
hold; and if it be of ſuch things as lie in grant 
as advowſons, rents, commons in groſs, Sc. i cor 
puts not him that hath right to his action. Anq cor 
tho? were a diſſeiſor dieth ſeiſed, and the la l 
caſteth the lands upon his heir, this is a deſceni wr; 
which tolls an entry at Common law; by ſta tt 
tute, it is only where the diſſeiſor had peaceabi þ ; 
poſſeſſion five years. Co. Lit. 237, 238. St er 
za Þ £4 3% futy 
The heir is to enter into lands deſcended / tion 
him, to intitle him to the profits. &c. con 
A conveyance is a deed which paſſeth lanq fict 
and tenements from one man to another: and i nad 
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theſe deeds and conveyances there are ſeveral 
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d 1. By feoffment,, | 5. By ſurrender. *_ 
1. By leaſe and releaſe, | 6. By gift and grant, 

r and confirmation | 7. By leaſe. 

y 3. By bargain and fale. | 8. By mortgage. 

y + By fine and recove- | 9. 7 aſſignment. 

it- TY. # | I'©, I . 


1. Feoffment is a grant or conveyance of any 
WE nanors, meſſuages, lands or tenements to ano- 
2 ther in fee, to him and his heirs for ever, by 
the delivery of ſeiſin and poſſeſſion of the thing 
granted: and in every feoffment the grantor is 
called the feoffer, and he that receives by virtue 
thereof is the feoffee. And the livery and ſeiſin 
is made in the preſence of witneſſes, all perſons 
being removed from the lands, &c. when the 
ſeoffee or his attorney makes an entry on the 
premiſſes. Lit. lib. 1. 

The deed of feoffment is our moſt ancient 
conveyance of lands; and it is faid to excel the 
conveyance by fine and recovery: for it clears 
ill difſeifins, abatements, intruſions, and other 
wrongful eſtates, u hich no other conveyance 
lot; and for that it is fo ſolemnly and publick- 
ly made, it has been of all others the moſt ob- 
erved. It bars the feoffor of all preſent and 
future right, and collateral benefit, as condi- 
tons, power of revocation, Fc. and deſtroys 
contingent uſes : but feoffment may not be of 
uch things whereof livery of ſeiſin cannot be 
made ; the livery being a ceremony uſed by 
Viich the common people may ſee the paſſing 

g or 
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the feoffee and his heirs, after the death of the 
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or alteration of the eſtate ; and if either of the 
parties die before livery and ſeiſin, the feoffment 
will be void. Wet. Symb. 235. Plowd. 554, 
214. Co. Lit, 5. 129 

As a feoffment is a common law conveyance, 
and executed by livery, it makes a tranſmuta. 
tion of eſtate ; but a conveyance on the ſtatute 
of uſes, ſuch as a covenant to ſtand ſeiſed, &. 
makes only a tranſmutation of poſſeſſion, and 
not of eſtate, If a feoffment in fee be inrolled, 
but no livery made; it is no good feoffment, 
but the inrollment ſhall conclude the perſon to 
ſay that it was not his deed ; but where a bar- 
gain and ſale of lands is not inrolled, andthe bar, 
gainor delivers livery and ſeiſin of the land, 
according to the form of the deed, it has been 
held a good feoffment. 2 Lev. 77. Poph. 6. 
2 Andr. 68. 2 
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Where a man makes a feoffment, without any 
conſideration; by that the eſtate paſſes, but not 
the uſe, which ſhall deſcend to the heir. A feoff. 
ment in fee, made by tenant in tail, doth not 
give the inheritance of the tail, to the feoffee, 
nor is he thereby tenant in tail; for none ſhall 
be ſuch but he who is comprehended in the gift 
made by the donor: but it gives away all the un; 
mediate eſtate the feoffor had: though if leſſee 
for life, and the reverſioner in fee, make a feoft- 
ment by deed, each grants his eſtate ; the lel- 
ſee is in by livery, and the fee from him in re- 
mainder. Leon. 182. Plowd. 562. Hob. 335. 
6 Rep. 15. r 

A deed of feoffment is always applied to : 
corporal and immoveable thing; as a houſe o 
land, &c. And a feoffment of (5-3-0 to hold te 


= Zi 8 


feoffor, though livery be made upon it, yet it is 
2 void feollment ; for an eſtate of freehold in 


0 
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hands cannot begin at a day to come: but a leaſe 
for life in reverſion, after the death of another, 
is a good eſtate in reverſion. Hob. 171. 2 Nel. 
Ar. 846. | 
At Common law, before leaſe and releaſe, 
ſeolfment was the general conveyance ; but if 
lvery and ſeiſin could not be made, by reaſon 
there was a tenant in poſſeſſion, the reverſion 


vas , and the particular tenant attorn'd. 
: 00. Lit. 49. Now the deed of leaſe and releaſe 
l has taken place of this deed; the ſtatute 27 H. 
0 8, c. 10. uniting the uſe of the poſſeſſion, with- 
bn out actual entry, Qc. U Nr | 
bo Nature and operation of feoffments of old, 
l, attended with livery, and actual tranſmutation 
n of the poſſeſſion from one man to another. 


Coup. Rep. 702, c. Jt 

lk tenant ex maternd make a feoffment 

A. of his maternal heirs, and the feoffee 
infeoff him expreſsly to the uſe of thoſe 

beirs, yet the — ſhall enure to the 

not paternal heirs. Dougl. Rep. 773» Sc. 


ee, The operation of an ejectment. 1 Burr. Rep. 
dall: AER don a t U | 
ft 2. Leaſe and releaſe is the moſt common deed 
im- © conv now in uſe; to convey any right 
fee er intereſt in lands or tenements, to another 
off Wl "bo hath the poſſeſſion thereof. And this con- 
reyance be leaſe and releaſe amounts to feoff- 


nent, the uſe — after it the I and 
applying the place of livery and ſeiſin, required 
in 4 * 1 1 ak 

making of it, a leaſe or bargain and 
lle for a year, or ſuch like term, is firſt pre- 


and executed; to the intent that by vir- 
ue thereof the leſſee may be in poſſeſſion of the 


ands intended to be conveyed by the 3 
an 
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immediately in poſſeſſion, on the executing of 
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and thereby, and by force of the ſtatute 24 H 
8. c. 10. for transferring of uſes into poſſeſſion, 
be enabled to take a grant of the reverſion and 
inheritance of the ſaid lands, Sc. tothe uſe of 
himſelf and his heirs for ever: upon which, 
the releaſe: is made, reciting the leaſe for a 
year, and declaring the uſes. And in theſe 
cafes a pepper · corn rent in the leaſe for a year 
is a good reſervation, and fufficient to raiſe an 
uſe, to make the leſſee capable of a releaſe. 8 
Vent. * | [3-33.89 11 085 
Ihe leaſe for a year muſt have the words bar- 
ain and ſale for money; and gs. or any other 
um, altho* never paid, will be a good confi- 
deration; wheteupan the bargainee for a year is 


the deed, without actual entry: hut if only the 
words demiſe, grant, and to farm let are uſed, in 
that caſe the leſſee cannot accept of aà releaſe of 
the inheritance untib he hath actually entered, 
and 1s in poſſeſhon. 2 Lil. Abr. 433. 

A leaſe and releaſe make but one conveyance, 
being in the nature of one deed: and to the 
perfection of this deed, it is required that he who 
makes the releaſe have an eſtate in himſelf, out 
of which the eſtate may be derived to the re- 
leſſee; the releſſee is to have an eſtate in poſ- 
ſeſſion, in deed or in law, in the land wherec 
the releaſe is made, as a foundation for the re- 
leaſe; and there muſt be ſufficient words in law, 
not only to make the releaſe, but to create and 
raiſe a new eſtate, or the releaſe will not de 
good. It is neceſſary in all caſes where 3 re. 
leaſe of lands is made, that the eſtate be turned 
to a right, and there are two rights to the eſtate 
and alſo to the poſſeſſion: or elle there muſt be 
privity of eſtate between the tenant in poſſeſ 
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jon and the releſſor, without which a teleaſe 
will not operate. Co. Lit. 22. Mod. 252. 2 
Fre 
In caſe a releaſe be made by one, that at the 
ime of the making thereof had no right; or 
to a man that at that time had nothing in the 
ands, ſuch releaſe is void, becauſe he ought to 


iſe, and the firſt leſſee dieth ; and then the 


ty, this is a good releaſe to enlarge his eſtate ; 
te having an eſtate in law capable of enlarge- 
nent by releaſe before entry had. Ney, Max. 
74. Co. Lit. 2709. 55 $ e eee 
A releaſe to a man and his heirs, will paſs a 
ke-imple 3 and if made to a perſon and the 
tirs of his body, by this the releſſee hath an 
clate- tail. And where a man releaſes to another 
l his right which he hath in the land without 
ing any more words, as to hold to him and 
lu heirs, Sc. the releſſee hath only an eſtate for 
ie. Dy. 26% hin tb bnadtud vd sl 
Theſe releaſes, that enure by way of paſſing 
way any eſtate, may be made upon condition, 
c with a defeazance; ſo as the condition, &c, 
e contained in the releaſe, or delivered at the 
ane time with it: and there may be in this 
led a recital, covenant, warranty, GGS. 
A confirmation is in nature of a releaſe, where 
ne having right unto lands makes a deed to him 
mo has poſſeſſion of them, to enlarge his eſtate, 
« make his poſſeſſion perfect. And it is like- 
nile a means whereby a voidable eſtate is made 
we and unavoidable. Ca. Lit. agg. 
e eee 
and releaſe, ma an 
Fate, by making a — abſolute; 
a or 


have a freehold, or a poſſeſſion, or privity. But 
if 2 man make a leaſe for life, remainder for 


:for releaſes to him in remainder, before en- 
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at a leſs rent; but the prior eſtate muſt not 


ed. Co. Lit. 301. 
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or for increaſing it; as where an eſtate for 
is made leaſe for life; Sc. or it may be for di- 
miniſhing, by confirming the eſtate of a tenant 


be void ; for a confirmation will have no effect 
upon an eſtate that is void i in law, or determin- 


If tenant for life grant a rent charge, 95 to 
one and his heirs, he in reverſion is to confirm 
it; otherwiſe it is good only for the life of te- 
nant for life. Lit. 529. 

I a leaſe be void againſt a remainder- man, 
it cannot be ſet up by his acceptance of rent; 
and if only voidable, yet acceptance of rent is 
not of wells : confirmations Cowp. Rep. 482. 
Dou 

gi i kak leaſe of 2000 years as a leaſe, 
but only as a term to attend the inheritance. 


Though: 
ou 1 4893 "Tr in Forks of bela it may 
if there - ſufficient words, operate as a grant 
in order to make it good. Coup. Rep. 599. 
Leaſe by huſband of wt k eſtate, _ void 
able.” | Dougl. Rep. 53. . 
-Under-leaſe\niot an aſignment,” Dog, Re 
184 4003 214) | I 
Lg whole term is nde one) it is an: 
. and not an 1 Dat = 


Nr 


hat cannot be ſupported as on: aſſignment 
ſhall be 3 as an under. leuſe. Het wy 
188, 7. -5YQT3&N5 o. 

-> Leaſe: Font rſt June, ber. — years e 
—— unit expires 1. Loft's Rep. 170 

Leaſe is a contract between landlord and tt 
nant, whereby both are bound in mutual ſtipu 
n _ 1 can — no n except ſome pet 


31551 ww m—_y 
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1e hire the p 


1 
rent; for a tale” and 4 feats, ate the 
He ſpec ies 6f contract. 1 But. Rep. / $827” 


ell as the interveſt · 1 Bu 286. 
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as leſſee frralt think proper, is 4 
— for ſeven years, Whatever A) 1-4, 
nliity as to the toro)" other terms. 2 115 77 


1034. . Knie 


Leaſe may oottivetich at ohe day; in 2755 of 
n, nputation; and at another in Point or 
t; a 2 Barr. Rep. —— ban NG 7 
is Leaſe for uE ve th er ng 


ute in Writing, ned 


* 2 72 


"Hub dane og r * Uh il Fuſe 
ern 


id cen fame. 2 1 
[ * = aud ſa 1 1 5 or NEE 
Rep rty of Hatidy and cha 
8 mage aa“ c pr ee and' Krafif⸗ 


bred from one perſen te 4h © it is called 
teal eontruct, upon 2 b A Pere 
_ 


it 


IN ef nds, tenements an 
ant, by deed intented aff] irt! 
vedere a fompenee in given By botfr the 
Feen is che barg an; 48 Of Had fet _ 
1 & land, . , e 
A. 200% 238103097. vd 1, 2 
ä 1 eg _ a ere 


And to + 


The word de, N Tae r 
Leaſe for fevers; fourteen; or pon 


Cb. 2 | 1082; | 
"Lak ee y bargen r Ln 


Two leaſes o * term ah lacs by two | 
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out livery. Lev. 56. 8 Rep agzt Dy. 155 


at leaſt ſaid to be given for lands in theſe deeds; 


| 195 Style this will be no proof upon a trial th 
E, 


Of Eſtates, Aucgſtors, Heirs, c. 


Where lands are bargained and ſold for money 
only, the deed is to be inrolled : if in conſide- 
ration of money and natural affection, Ec. the 
eſtate will paſs without it. And a bargain and 
ſale 1 paſſes the freehold of the lands, alſo rever. 
dene. remainders, Sc. without livery and ſei. 

; and a rent may be reſeryed out A it by 

9 inrolled: but if the bargain, and fale be 
for money, it cannot be to one man to the uſe 
of another, but to the bargainee only. If one 
bargain lands of which another, perſon i is in 

— ng and claims title to, the deed is not 
— 7 unleſs the bargainor enter, and deliver 
the deed on, the ground, c. and hath good 
title: and a bargain and ſale by a man who i 
not in poſſeſſion, nor receives tlie rents, tho in 
confideration of money, will not be ggod, with- 


Lil. Abr. 1. to el on 
There muſt be a | good conſideration. given, 0 


and for a competent ſum of money, is a good 
conſideration, but not the general words for di 
vers, i Sc. If money. is mentionec 
to be paid in a bargain and ſale, and in truth 
no money is paid; ome of our Bay tell us thi! 
may be a good bargain. and-,ſale, becauſe nc 
ayerment will lie —_ that, which is exprel 
aftixmed: by the — 6 except it comes to be 
queſtioned whether fraudulent; or no. Altho 

2 40 expreſs a conſideration upon a purchal 
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money was actually paid; hut it is to 
176. 1 


inade out by witneſſes. Co. Rep. 
Rep. a5. Dy. 169. Style 370. 
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Thee deed of bargain and ſale being made on 
good conſideration, neither the death of the bar- 
gainor or bargainee before inrollment hinders 
the paſſing of an eſtate; but until the deed ig 
inrolled, the eſtate of freehold is in the bargain- 


or: and the bargainee cannot bring an action of 


treſpaſs before entry had, tho“ he may ſurren- 
der, alien, &c. and a bargainee before inroll- 
nent, tis ſaid, may ſuffer a recovery: alſo he 
hall have rent which grows due after the date 
of the bargain and ſale, and before the inroll- 
nent. Hob. 136. Cro. Fac. 52. Vent. 361. 
Sid. 310. % Za Hun ane a8 0 0 * 
This inrollment is to be in one of the courts 
i Weſtminſter; or in the county where the lands 
ie, before the Cu/tos Rotulorum, juſtices of peace 
Fc. and the deeds are to be thus rolled within 
ix months by ſtatute, to be accounted at twenty 
eght days by the months: tho” this extends 
only to bargains and ſales of inheritance and 
fechold; and not to a bargain and fale of leaſes 
for years, c. which are good though not in- 
ulled, nor by deed indented; c. If ſeveral ſeal 
| deed of bargain and fale, and but one acknow- 
edge it, and thereupon the deed is inrolled ; 
dis is a good inrollment within the ſtatute 27 
I. 8. c. 16637 Sry . RT! 
In caſe two bargains and ſales are made of the 
ame lands to two ſeveral perſons, and the laſt 
fed is firſt inrolled; if afterwards the firſt deed 
valſo inrolled within fix months, the firſt buyer 
tall have the land; for when the deed is inroll- 
«, the bargainee is ſeiſed of the land from the 
(livery of the deed, and the inrollments ſhall 
ente to it, The ſtatute of inrollments fays that 
de eſtate ſhall not veſt, except the deed. be in- 
ved; and then it veſts preſently, by the ſta-. 
| tute 


2 


W— 
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tute of uſes, and ſettles ab initio. | Wood's ,t. 
260, Danu. Abr. 6666. 

Not only lands, but rents, advowſons, tithes, 
Sc. may be granted by bargain and fale, in fee. 
imple, fee-tail for life or years; but commonly 
it is of land in fee · ſimple. If a tenant in tail 
grants all his eſtate to a man and his heirs; the 

rantee hath but an eſtate for the life of tenant 
in tail: and where tenant for life bargains and 
ſells his land, by deed inrolled, tis u forfeiture 
of his; eſtate. , 176. Lite 613. 4 Leon. 
251. 1 1 renn Fc 

Ms ded. of ones nnd Gl rs 
rolled.. | Sen —— 

4. Fine and recovery. A fine is a final agree- 
ment or Conveyance upon record, for the ſettling 
5 

dged in the King's Court by the cogniſor to 
be the right of the cogniſee. Or it is a cove 
nant made before juſtices and entered of re- 
cord, for conveying lands, tenernents, or an) 
thing inheritable, to cut off alb controverſies. 

Anciently a fine was a determination of à real 
controverſy; but now it is generally à feigned 
action upon a, writ of covenant, Er. and ſup» 
poſes a controverſy where in reality there is 

none, to ſecure the title that a man hath ir 
his eſtate againſt all men; ox to cut off initials, 
and with more certainty, convey the title of 
lands, Cc. and paſs the inheritance: thereo 
tho? it be not controverted, to wham we think 
fit. And a fine, may be leyied om a a writ 0 
right, Sc. in any real action: and being leviec 
in the King's court, therefore it -hinds womes 
covert, being parties, and others whom or 
dinarily the law diſables to act. M. 
par. 2. Tour i nelle bs = 
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There are four ſorts of fines: a fine cagni- 
zance de droit come ceo, Ec. fin 2 rs is the 
principal, and ſureſt kind of = it giving pre- 
ſent poſſeſſion to the * without writ of 
execution :. 4 fine ſur done, grant. and dap ol 

called a double fine, e the cogniſ 

a releaſe and warranty ends the — 


grants and renders et back & the! Nc. AL 
tender is ſometimes of the whole 


* of a particular eſtate wi 4 — 
over 3 allo La with yon of rent, 
and clauſe of diſtreſs, ©, A fine ſur. cm- 
zance de droit tantum, which is a fine executory, 
generally ufed to paſs a reverſion; and ſometimes 
N by tenant for life, to r nN 
in reverſion; when A reyerſion is paſſed by it, 
then it is. expreſſed in the fine that the 

etate is in another, and the cogniſor walleth that 
the co 75 ſhall have the 1 77 or. that the 
and Thall remain to him after th 


hem, ej ome 5 
hath no freehold ſervo, by by: it paſſeth 


fine; it is ufed to edges. for ie 
ſears, and is alſo ee 
enter, or have : 2 writ 7 
un to obtain poſſeflion, if - 
the eſtate is limited, 


* 
we are 1k ewiſe with — —— or with; 
; a fine without e is 3 at — 
A law; and the fine . won 
e 


k termed a fine according a 0 
tlis is the beſt ſort, moſt uſed and f if 


fol fine e ' And fine: 


R 3 
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levied i in the court of Common Pleas. at Wefmin 


Her, on accunt of the ſolemnity A or- 


dained. b Ds ſtatute of 18 Eg, 1... ey may 
behEnbwledgel before the lord ST Juſtice of 
C. P. as well 0 as out of courts, and two of the 


juſtices of the fame court aye” power to take 


them in 9 5 & putt: alſo juſtices of aſſiſe may 
do” jt; but they a not 7 certify them 
— a "ſpe Wait of d dedimus. 1 
and by coins 5 75 the co untry fines may 
be taken im Geh i ee one 
whereof named tis ſaid mut þ knight 
theſe commiſſion general. and. 3 cial, iſſue 
out of the 177 Stat, 18.E 4 fo 75 5 
357 b 4 Wy (of 24. 555 LEE 7818 6.5 3 
Rep. 2. 
LA ire 408 "an 1 7 in i IVE le, 
tai} ge "neral or 17 tenant 100 1 0 
een, may a fine; 165 may tenant for 
Hfe, to hnold a Me bg niſee for "the. life of te- 
naritfor life; but tehant 10 Wl cannot] lewa 
fitie of his term. Theſe fines 1 nay be. levied. of 
all things tp e/?.at the 1 of the ne, which 


a in wed thou 115 gf Sing ; uncertain, 


nds held in tall by he's letters pa- 

1 Ge! "And lands 55 0 en rlons, 

24 putchaſers, may paſs in one fine, to 
ne charges büt the writ of g. covenant muſt be 
brought againſt all the rende, and eyery ven- 

dor Warrant againſt him and his heirs;. and ona 

fine uſes may be raiſed and created, Ic. declared 

by indentures before or after levying the fine. 

Alſo 255 almoſt any kind 'of 5 mr) 

w ma expreſſed,” 3 Re: 77. 
6. 
by e d 
5 *An origin? writ, e a writ 155 d 


* 
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. The licentia concordandi,:ior king's licence 
{or which the king hath a fine called the . 
rer. 3. The concord itſelf, ining the 
cement between the parties: how the land; 
2 ſhall paſs, being the foundation and ſub- 
{ance of the ſine: and tis ſaid, the concord be · 
ig the complete fine, it ſhall be adjudged a fine 
of that term in which the concord was made, 
ad the writ of covenant returnable. 40 The 
ate of the fine, or abſtract of the original con: 
nt, left with the chirographer. 5, The foot 
« the fine, which includes all, ſetting forth the 
y, year and place, and before what juſtices the 
concord was made, c. of this there are inden. 
tures made forth in the R—_ is 7 
nerofling of the fine. In the levying of fines, 
f either of the parties cogniſors die, after the 
kng's filver is entered) the ſine ſhall he finiſhes 


or i 4, nd be god t ut otherwile if hey die be- 
ke lore, it ayoid the fine. Nep. 76. 2 Inf: 


as, $2757 C Lit. gil Salta 31. 
ch „ covenant for lands in every county; or if 


there is any notorious error in the ſuing out a 
ine, or any fraud or deceit, Ge. Writ of error 
my be brought to make void the fine, but a 
une ſnall not be peyerſed for ſmall variance, which 
nil not hurt ĩt : nor is there occaſion for a pre: 
ale form in a render upon a fines: becauſe it is 
ay an amicable àſſurànce upon rerord. N 
gle fine may be with a remainder to any other 


ine. von not contained in it: though if A. levy 
may WY ich a fine ta B. who by the ſame concord grants 
1 d renders back the Jand again to A. for life, 
„inder tochis. wife for life, remainder to 4, 
au. 04. 853, 03 


See Coke's Law Tracts, 253. in notes, 
R 4 and 


* . 
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andihis heirs; this will be 4 good. fine, Ce 
EIL. 5 Rep. 38. | Plowd;. 248. 
A feme-covert leuwying a fine with. her. buf: 
hand, is 2 private v hether the 

does it voluntarily, and not by compnlſion, for 
wichout- her voluntary conſent the ſine cannot 
paſu: and women coverts, and infants. ought ta 
bel cautious ra if a married woman 
lewy a ſine with her huſnand af her on lands, 
me eannot reverſe. it durin ing the huſband's life, 
or after 'his death; agd af it be her :jointure, 
ſhe! wilt laſe her thirds'; fines levied. by/infants 
| mult be reyerſed during their miqurity; or they 
are againſt- them. "of pz 90 Edo. 
3. Dy. D „ite 9113-115 1f370k ban 6 
Aſter a ine is paſſed the pri vies in Finch n 
the heits of the oogniſor, arsþartedpreſently; 
but ſtrangers:to-the fine Have ſine years to enter 
and olaipi their zighta! Et. And 'the lika time 
Have infants after their full age 3::ftme coyerts 
after the death f their huſbands) prifagers af: 
ter thelr e perſons out af the realm 
after their return, 2 But ift feme-cove 
dies while ſhe” is covert, _ to the 
ſine; or a perſon in priſon 1 Ul chere 
or ige beyond ſea at — of -the-finslevie 
never returns in theſe oaſes the heir it not li 
mited te time. A future intereſt, as in 1 
mainder o revorſion, cannot be barred dy : 
fine, untiPfive years after it comes in being 
and where there is no preſent nor future right 
10 the lands, only „ — re time ol 
üg the fine; Co. a fry anc 
claim when hs will. \Plowd. Pry 1p] 1 Rich, k 
a 2 Ini 519. 2 Nep. 93. T. Roya. 151 
10 Rep. 3 
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If a fine according to the common law, be 
dow levied, he that hath right may make his 
claim or entry, Sc. at any time to prevent the 
bar: by ſtatute, claim or entry to avoid the 
dar of j is to be made in five years ; and 
no entry or claim, ſhall make an avoidance of 
ay fine with proclamations, unleſs an action be 
commenced. within ave year after ſuch entry, 
and proſecuted with effect. Co. Li. 254. 
262. Stat. 1. N. 3. c. 7. 4 Au. c. 16. 

An eſtats mult be deveſted and put o a right, 
before a fin bars; when it is turned ta a right, 
and then there comes a fine, and non claim, tis 
1 perpetual bar. One that at the time af the 
fne-levied, had nat any title to enter, ſhall not 
be barred thereby: this in caſe of a future in- 
tereſt, not turned to a right, wherein à man is 
not — to claim; and extanda not to tenant 
u tail, harritig his iſſue. H a perſon doth levy 
ine of my land, while Lam in paſſaſſiem, this 
ine will not hurt me; nor hen a ſtranger le- 
ries a fing of my landa let to a tenant, if tha te · 
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ert nant pays me his rent: and if there be tenant 
the in tail, remainders in tail, Hr., and the firſt te- 
re unt in tail bargains and ſella the land by deed 


nrolled, and levies a fine to the bargainee ; 
tere the remaindats in tail are not bound, tho” 
five years paſs without claim; for the law ade 
judges them always in paſſoſſion. 9 N. 106. 
32 H. S. c. 36. Canter 82, 163. 
e and the didlei- 


five years paſs, without claim, 
ry ſhall bin 2 iſſue. And a fine will bar 


the heirs in tail; but not the r or 
teyerũans: but recoveries bar them dr 
Ela. 2 N rwe 


bo 
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In proving a fine, it muſt be ſhewn, that the 
conuſor was in poſſeſſion, or had received rent. 
Cowp. Rep. 622. 

A fine and the deed to lead che uſes, are to 


a 
be conſidered as one gs er Rep. p 
„ 2 > 
3 — entry neceſſary to avoid a fine. Doug! t 
Rep. 483, 485. not if without: proclamations, t 
2. Will. 45. } 
Feme! conuſor died day e caption, and | 
after / tort, but before return of covenant, if 80 
præfine paid, not to be ſtopped at an filver, na 
Barnes 214. 21 
One xonuſor: dles hear fre lon, fine ſtop. . 
peo at king's ſilver, ordered to = Barnes.215, be 
- King's ſilver ſhould require no other aſſida- Wl = 
vit, than that all parties were ing: when. pre *, 
fine paid. Barnes, 215. M 
Fine acknowledged. in South: nls, can. . 
not paſs: without oath before one of the judges * 
of the CommonPleas; Barnes. 216. u 
Fine far: conceſſit and a fine fur conmance; Oc. l 
cannot paſs in one fine, but caption being for Wil id: 
both, one may be ſtruck out. Barnes. 116. lay 
How ſine by infant truſtee, or by order of na. 
the court of Chancery to paſs. Barnes, 217. 1 
Ho to paſs fines taken at "Hampurgd. un ny. 
217. 81913 en e JHODART N 
Fine ordered to paſs on affidavit of due; ac- he 
knowled ent; thereof, by tradeſman, fame B 
being taken before an attorney and him, and WI ine. 
the latter dying without cy ſuch affidavit R 
Barnes; 21. 2 2 Bl 
Caveat too late after return of writ of co- WI. 
veriant,\and entry of ſuchfine at ths WY Are: 
Barnes. 218. Fi 
- | King's Mar 
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King's ſilver is poſt fine or fine for licence to 
ee. Barnes. 218. 2 Wilſ: T 18615 1151009 
Cogniſor ſuggeſted to be. inſane, produced 
and examined in court, appeared of Eun 11 
pacity, fine not vacated. Barnes: 218. 
" Commiſſioner: 22 and Veen auth. 
that fine in Haly was wledged, 
tough not bgned by bebte fine — 
Jornet. 2199. 3 aff 10 95% 
Fine was vacated upon. motion, in that the 
zopniſor. died, before return of writ» of 'cove- 
nant. Barnet. 7405 221. 2 Hilf. _ Barnes. 


218, | old 74) in N JS! 7 i DAE 
Tce. andireturd of writ af entry refuſed to 
be amended. |; Barnes. 17. 121 51 it 1. + bh: Ms : 


Fine amended, by deed of uſes. We Akt 
Jo alter a fine of Trinity Term. to the me 
Michaelmgs . Term, refuſe! 3² Wile. 250. 
Ns Bl Rep. 772. „% nn bong aolg9! | 25 
Fine. levied tempore: Anne begin, amended 
n name f pariſh. g WilſagBuuo Z. 
Fine taken in: Scotland, here no attorney re. 
dent or near the place, allowed, though affi- 
brit of due avs thereof, not 
made by an attorney. ep. 8. 1 
Term, of fine not ante Bu erden 0 
Ig. 5 .. Rep. 788. tio byymsb Zinn td mus 
* chriſtian game af plaintiff. 2 BU R 
| ahnte: 10 often! Hos: 
Bill in Chancery, filed, no 1 to avoid a 
24 Bl. Rep. 993. $14 601 6 415 
1 day of -writ of covenant not amended, 
eþ.,101 j 55 
Fine not 9 by excreaſng nuinbev of 
es. . Bl, Repy,1202- 0 fla 
Fine acknowledged de hens: „by feme co- 
id her huſband, 2 Bl. Rep. gs. 
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cumbrances derived out of them; alſo it wil 
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A ——— io juris, ox a formal act by 
conſent, uſed where a man is deſirous to cut of 
an eſtate-tail, Sc. and for the better aſſurance 
of land, and tenements, upon which uſes may 
be limited and raiſed. It is much of the fame 
nature of a fine, though better in regard it bar 
remainders and reverſions: and recoveries are 
. ending upon the 
ritances of the kingdom upon theſe 

aſſurances. 5 Rep. 40. a 
This common recovery ſuppoſes a recom- 
pence in value, to all perſons that-loſt the eſtate; 
and it is either with ſingle, double or treble 
voucher. . The recovery with gn youcher is 
uſed to bar the tenant! in tail, and hic heirs, of 
ſuch eſtate: tail which is in his poſſeſſion, wit 
the remainders depending upon it, and the re 
verſion expectant — which others have 
and of all leaſes and jncumbrances derived out 
oi ſuch remainder or reverſion, The recovery 
with double voucher is to bar the firſt voucher 
and his heirs, of every eſtate at any time i 
him, or any of bis anceſtors, whoſe heir he is c 
ſuch. eſtate; and all others of right to 
mainders and reverſipns dependant and ex 
upon the ſame, and all leaſes and in 


SS ERGSSSESEFEFESESRRREEE. YT 


— 


he a bar of the eſlate whereof th tenant 
then ſeiſed in reverſion or remainder, Sc., Th 
recovery with treble voucher is to make a per 
petual bar of the eſtate of the tenant, and o 
every ſuch eſtate of inheritanee that at any time 
ad been in the firſt or ſecond vouchee, « 
their anceſtors; whoſe heirs they are; and 2 
well of every reverſion thereupen depending, 2 
f all leafes, eſtates, charges and ineumprances 
out of any reverſion or _— 
0 


SSEESSEE, tas 
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0% Lit. 102. 10 Rep. 37. 2 Rol. Abr. 204. 
„ eee eee * 
46 proſecuting recoveries there is a colourable 
kit; wherein there is a demandant, and a te- 
unt, and one called to warrant upon a ſuppoſed 
mranty, who is the common vouchee; the de- 
nandant is ſuppoſed to come into court, and 


nthdraw in contempt of the court; whereupon 
ndgment is had, that the demandant, againſt 
mom there is no defence, ſhall recover the 
kad. And in a recovery with ſingle voucher, 
he writ of entry muſt be brought againſt te- 
unt in tail in poſſeſſion, and he is to voue 
he common vouchee: but if the recovery be 
nth double or treble voucher, then by fine, 
wolfment or leaſe and releafe, tc. you are to 
iſcontinue the eftate, and make a tenant of 
te freehold'of the land; and thereupon brin 
be writ againſt that tenant, and he is to vou 

be tenant in tail, and he the common vouchee ; 
ad then judgment is given for the demandant 
gunlt the tenant, and- for the tenant to recover 
soi a value againſt the vouchee, and ſo the firſt 
wichee againſt the ſecond, c. as the reco- 


= Þ.c5 oo & — oo FRM 


4. Wood's Inſt. 252. 

Toevery recovery there muſt be x good te- 
ant to the pracipe, or it will be void: a reco- 
has been held good where a ſtranger that 


mae ich the tenant in tail; for the ſuppoſ- 


mc" od recovery to bar the iſſue in tail, — 


he common vouchee to make default; and 


cx fy is brought. 10 Rep. 39, 42. Co. Lit. 


Per kl ngthin in the land was made tenant to the 


Ur nce in value ſhall go to him who 
* dae els If tenant for life, and he in re- 


tnder in tail fuffer'a common recovery, and 
eh vouch the common vouckee; it is no 


253 


Of Eftates, Aneeftors, Heirs, Se. 


he in remainder was not tenant to the præcipe, 
being not in poſſeſſion. But where there is te. 
nant for life, the remainder in tail, with re. 
verſion, or remainder in fee; if the tenant for 
life is impleaded by agreement, and he vouch 
the tenant in tail, and he vouch over the com- 
mon vouchee; this will bar the remainder and 
reverſion in fee, though he in remainder or 
reverſion did never aſſent to the recovery. 2. 
Lil. Abr. 425. Vent. 358. Co. Rep. 15. 3 
S „ n 1 bs 
Tn caſe tenant for life ſurrenders to him in re. 
mainder in tail, he may bind the remainder and 
reverſion expectant upon his eſtatę: though if 
tenant for life alone ſuffer a recovery, without 
the conſent of him in remainder, the recovery 


is void. And here if tenants in tail after poſſi- 


bility of iſſue extinct, tenants by the curteſy, or 
for life, ſuffer a common recovery by covin, 
without the aſſent, and to the prejudice of him 
in remainder or reverſion; not only the reco- 
very ſhall be void, but it will be a forfeiture of 
the eſtate of ſuch tenants. Co. Lit. 362. Stat. 
14 Eliz..c. 8. 3 At Aten ö 
It was formerly a queſtion, if there was a te- 
nant in tail, remainder for years, and tenant 
in tail ſuffers a recovery, whether the leaſe for 
years be barred or not? becauſe it was inſiſted, 
that no recompence can go to this, being a chat- 
tel: but the court adjudged, that this leaſe 
ſhould be barred, and ſo the conſtant experience 
had been. 2 Lev. 30. Mod. Rep. 1 10. A reco- 
very ſuffered, by tenant in tail, after he himſelf 
hath made a leaſe of the lands, or entered into 
a ſtatute, will make the leaſe or charge, that 
before was voidable, good againſt the iſſue in 
tail, and him in remainder or creyerſion; * 


the recoveror {hall hold the lands charged, and 
ſubje& to the leaſe made by tenant in tail. Co. 
25. „ | B arne os 
2 . recovery is the beſt aſſurance a 
man can have, ſo as to ſell or diſpoſe of his eſtate 
a he pleaſes; except an act of parliament. 
But a recovery bars only where there is aprivity 
in law; as the iſſue of tenant in tail, and he in 
temainder, reverſion, Sc. Strangers are not 
barred by a recovery and non- claim, as they are 
by a fine: nor ſhall it bar the heir, who claims 
za purchaſer, and not by deſcent; or whenthere 
an executory eſtate, which depends upon a 
contingency. z nor a rent granted by the tenant 
in tail, c. And recoveries, may be avoided if 
ufered by fraud, to deceive purchaſers,” &c. 
lke any other fraudulent conveyance. 3 Rep. 5. 
Carter 53. Lutw. 1224. Cro. Eliz. 792. | 
Theſe recoveries are ſuffered in the Common 
Plas, by the , tenants and vouchers perſonally 
u court, or by attornies; and ſometimes by at- 


e. And moſt errors in a recovery are amend- 


ale the firſt time after the recovery had; but. 
te- br groſs error in the proceedings in matter of 
ant Kblance a recovery may be made void, either 
for Wl Y writ of error, or by pleading ; or by motion 
ted, n court, praying a vacat of the judgment. 8 


ieee boli gn dict to 39 
As a fine and recovery are a bar, and dock 
be eſtates before mentioned; ſo by indentures 
v lead the uſes thereof, new eſtates and intails 
re limited and created ſubje& to farther fines' 
Fo Eaton Eg 

Not ſo much . certainty of deſcription re- 
el in a recovery as in another action. 
up. Rep, 349, Cc. 5 of 5 

A ſecret 


toney. in the country on a dedimus poteſtatem, 
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is not ſufficient to ſupport a common recovery 


county r anvther. 2 


Of Eftates, Anceſtors, Heirs, Gr: 
| A ſectet feoffment under a naked poſſeſſion, 


by tenant in tail in remainder. Coup. Rep. 

F ia ia: 

Nd riſe, Ede and hiſtory of 
recoveries, diſcuſſed at eye: I > Shy Ry. 
115. Wil. 73. 

Conſtruction of ſtat. 14 Geb. 2. "chap. 20. re- 

recoveries. 1 Burr. Rep. 116, 2, 102). 

On writ of error to reverſe a recovery, there 
muſt be a ſci. fa. againſt the terre-tenants, I 
Burr, Rep. 301. 

Judgment in common recovery, ſhalt n not 
relate to firſt day of term, if ſuch relation would 
make it previous to return of writ of 
Bl. Rep. 222. + Burr. Rep. 1005. Bt. Rep. 
251. 

” Recovitf attiended. Barnes, 20, 21, 75 23, 
24. 2 Bl. 4 2 a 3 4 Nt, 

Recovery fuffered of groſs, and 
acre E 
pe, good. 2 Will: 116. 

Vouekee dies before return of ſerthrtons, te 
covery void. WV 35 4 

Not good if on return day, being re 
Sandy. Bl. Rep 196, 527, $32: 3 Barr. Rey, nd 


1595. 

Laeseery Run by ſpecial verdi without kan | 
writ of ſeiſin awarded, bad, and no bar.” Wi. 55 R: 

Recoyery ended in return of writ of teifn, 
4 t e 

Aendmete bf der e 90 mtg 
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Return of writ of a 700 be en 
latged- 2 B Reh raor, 1224, 154. 

Ckriſtian name of voucher amended. ; 4 
723 * „ e2ÞE 
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A ſurrender is à deed or 'inftrunietit teſtify: 
ing that the particular tenant, for life or years; 
of lands and tenements, doth yield up his 
cate to him who hath the immediate reverſion 
or remainder; that he may have the preſent 
poſſeſſion thereof; and where the eſtate for 
life or years may merge or drown, by the mu- 
ual agreement of the parties. Co. Lit. 337 


- forts, a furrender in deed or by expreſs' words 
I n writing, when the words of the leſſee to the 

:for prove a ſufficient aſſent to give him his 
it ctate back again; and a ſurrender in law, be- 
d in that which is wrought by operation of law, 
y. u not actual; as if leflee for life or years take 
p. new leaſe of the fame land during their term; 


twill be a ſurrender in law of the firſt leaſe: 
, ul in ſome cafes this furrender is of greater 
ice than the ſarrender in deed ;' for if a man 
be a leaſe for years to begin at a day to come, 
te future intereſt cannot be ſurrendered by 
ked, becauſe there is no reverſion; wherein 
ty drown 5 but if the leſſee before the day 
tles a new leafe of the ſame thing, tis a good 
mender in law of the former leaſe. Alſo this 
ind of ſurrender by taking new leaſe holds 
pod, though the ſecond leaſe is for a leſs terni 


in 


Rep. 


Houta the firſt, e. Co Lit. 338. 5 Rep. 11: 
[. 55488" &ep. SG. % 


elf. Lo make a good ſurrend ei in deed of lands, 
ollowing things are required; the ſurren- 
or is to be a perſon able to make the ſurren- 
c, and the ſurrenderee capable to receive and 
le it; the ſurrenderor muſt have an eſtate in 
lelion of the thing ſurrendered, and not a 
are right; and the ſurrender is to be made 

8 ä to 


The uſual ſurrender at common law is of twW W 


— 
- _ 3 — 
— * — _ X 
—= a, _ Rents 4 * WE Taq 
—— 8 a 4 —_ 0 — . 
- ” why 9 4 = 
— Lo Y 2 7 * _— ih 5 - 
_— . - _—_—— _ 
— — ? by 4 o - 
1 n — — n — = — 
w y : — bs ot" r 
— =P - = l 
— 2 © 


- 2 
r 
. 8 77 4 


258 


of eſtate between the ſurrenderor and ſurren- 


Of Eftates, Auceſtort, Heirs, Gr. 


to him that hath the next eſtate in remainder | 
or reverſion, without any eſtate coming be- 
tween; the ſurrenderee muſt have a higher or 
greater eſtate in his own right, and not in the 
right of his wife, Cc. than the ſurrenderor hath 
in the lands, ſo that the ſurrenderor's eſtate 
may be drown'd therein; there is to be privity 


der: :; and the ſurrenderee muſt be ſole ſeiſed 
of his eſtate in remainder, not in joint tenancy ; 
and agree to the ſurrender, c. Co. Lit. 338. 
2 Rol. Abr. 494. Noy's Max. 73. 
A ſurrender may be of any thing grantable, 
either abſolute or conditional; and may be 
made to an uſe, being a conveyance tied and 
charged with the limitation of an uſe: but i 
may not be of an eſtate in fee; nor of rights 0 
titles only to eſtates for life or years; or for 
part of any ſuch eſtate ; nor may one termor re 
ularly ſurrender to another. H leflee for lit 
| cl to him in remainder for years, &c. i 


is a void ſurrender: though it has been hel = 
that if a tenant for life, and one in remainde = 
for life, ſurrender to him in reverſion; it ſha * 
paſs as ſeveral ſurrenders ; firſt of him in ron 
mainder to the tenant for life, and then by t wh 
tenant for life to the reverſioner. - Perk. Sec if 
675. Cro. Eliz. 688. Leon. 303. Popb. 137- a, 
There are ſurrenders of copyhold or bir, 
. eſtates ; and where things will not pal; 
by ſurrender, the deed may enure to oth ite 
urpoſes, and take effect by way of grant, ha , 
ng ſufficient words. Perk. 6244. euto, 
6. Gift and Grant. A deed of gift is an i, 
ſtrument that paſſeth lands or goods; and is 6, 


plied to two kinds of conveyances, for either 
thoſe purpoſes, where there is no bargain? 
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ale, And a gift is of a larger extent than a 
grant, extending to things moveable and im- 
moveable : though as to things immoveable, 
when taken ſtrictly, it is applicable only to 
lands and tenements given in tail; but gifts and 
grants are often confounded: Wood's Inft. 263. 
In this deed the perſon who gives is called the 
donor, and he to whom the thing is given is 
called the donee, and in like manner there is 
grantor and grantee, Wc, The deed muſt have 
zpt words to deſcribe and ſet forth the perſons 
o the donor and donee, that they be duly 


le, named, and alſo the thing given, Ec. and all 

be necefſary circumſtances, as ſealing and delivery, 

ae nnd livery of ſeifin are to be obſerved: and if 
1 


: deed of gift, or any other deed, be procured 
by dureſs of impriſonment of the party that 
makes it, for this it may be made void. Perk. 
Sf. 16. F. N. B. 202, A vt Fr 

A deed of gift is good without any. conſidera- 
ton; and a gift may be upon condition: but 
neat care muſt be taken that there be no fraud 
n the caſe; for if a deed of gift and convey- 
ice — lands is made with intent to defraud a 
purchaſer upon conſideration, as againſt 
ſuch — 1. Wall be void, and parties juſ- 
fring the ſame to be bond fide made, ſhall tors 
kit a year's value of the lands, c. And ſo it 
if any deed of gift or grant, be made to de- 
kat creditors of their juſt debts, c. The ſta- 
te makes the deed void, againſt ſuch credi- 
ors; but not againſt the party himſelf, his ex- 


tutors or adminiſtrators, againſt whom it 
% emaing good. Co. Lit. 351. Cro. Fac. 271. 
wo Wat. 13 Eliz. c. 5. perpetuated by Stat. 29 
. c. 5. 27 Eliz. c. 4. perpetuated by Stat, 
zan e £liz. c. 18. Sect. 3a. 
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to him that hath the next eſtate in remainder 
or reverſion, without any eſtate coming be- 
tween ; the ſurrenderee muſt have a higher or 
greater eſtate in his own right, and not in the 
Tight of his wife, Sc. than the ſurrenderor hath 
in the lands, ſo that the ſurrenderor's eſtate 
may be drown'd therein; there is to be privity 
of eſtate between the ſurrenderor and ſurren- 
der: :; and the ſurrenderee muſt be ſole ſeiſed 
of his eſtate in remainder, not in joint tenancy; 
and agree to the ſurrender, c. Co. Lit. 348. 
2 Rol. Abr. 494. Noy's Max. 73. 
A ſurrender may be of any thing grantable, 
either abſolute or conditional; and may be 
made to an uſe, being a conveyance tied and 
charged with the limitation of an uſe: but it 
may not be of an eſtate in fee; nor of rights o 
titles only to eſtates for life or years; or for 
part of any ſuch eſtate; nor may one termor re 
ularly ſurrender to another. I leſſee for lift 
3 to him in remainder for years, &c. i 
is a void ſurrender: though it has been hel 
that if a tenant for life, and one in remainde 
for life, ſurrender to him in reverſion; it ſha 
paſs as ſeveral ſurrenders ; firſt of him in re 
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mainder to the tenant for life, and then by th fo 
tenant for life to the reverſioner.'- Perk. 8 ih 
675. Cro. Eliz. 688. Leon. 303. Poph. 137. 11 
There are ſurrenders of copyhold or cult. 
1 eſtates; and where things will not pa 5 
by ſurrender, the deed may enure to oth... 
urpoſes, and take effect by way of grant, hall... 
ng ſufficient words. Perk, 624. | 
6. Gift and Grant. A deed of gift is an i un 
ſtrument that paſſeth lands or goods; and is , b, 
plied to two kinds of conveyances, for either Wl b 


thoſe purpoſes, where there is no bargain a! 
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ale. And a gift is of a larger extent than a 
t, extending to things moveable and im- 
noveable : though as to things immoveable, 
vhen taken ſtrictly, it is applicable only to 
nds and tenements given in tail; but gifts and 
mts ate often confounded: Wood's Inft. 263. 

In this deed the perſon who gives is called the 
donor, and he to whom the thing is given is 
alled the donee, and in like manner there is 
gantor and grantee, Wc, The deed muſt have 
pt words to deſcribe and ſet forth the perſons 
g the donor and donee, that they be duly 
named, and alſo the thing givens : 2 and all 
neceſſary circumſtances, as ſealing and delivery, 
nd livery of ſeifin are to be obſerved: and if 
1 deed of gift, or any other deed, be procured 
by dureſs of impriſonment of the party that 
makes it, for this it may be: made void. Perk. 
re 5:2. 16. F. N. B. ao: AT 
A deed of gift is good without any. conſidera- 

ton; and a gift may be upon condition: but 
hel great care muſt be Ain that there be no fraud 
n the caſe; for if a deed of gift and convey- 
nee of lands is made with intent to defraud a 
purchaſer upon good conſideration, as againſt 


ec porchaſer it ſhall be void, and parties juſ- 
| ilying the ſame to be bond; fide made, ſhall tors 
Jy fit a year's value of the lands, c. And ſo it 


kif any deed of gift or grant, be made to de- 
kat ereditors of their juſt debts, c. The ſta- 

dal de makes the deed void, againſt ſuch credi- 
ly un; but not againſt the party himſelf, his ex- 
cutors or adminiſtrators, againſt whom it 
mins good. Co. Lit. 351. Cro. Fac. 271. 
- het Wat, 13 Eliz. c. 5. perpetuated by Stat. 29 
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_ grantee himſelf is to take by the grant immedi- 


| Where the principal thing is granted, the in- 


I If lands are granted by deed, the houſes 
ich ſtand thereon will paſa: for houſes and 


this paſſeth the ſoil ; tho an exception of wood 
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- The words give and grant, in deeds of gift, 
c. of things which lie in grant, will amount 
unto a grant, a feoffment, a gift, releaſe, con- 
firmation or furrender, and may be pleaded, as a 
gift, or grant, releaſe, Wc. at the election of 
the party: and the deeds of gift and grant are 
faid to be alike in nature, and equal in power. 


af Span my in- writing of in- 
corporeal things, not lying in livery ; as of re- 
verſions, advowſons, 8 ſervices, rent, com. 
mon in groſs, Sc. And grants are made by fuch 
perſons as cannot give but by deed. We/. 
„ 19659)! 5 oO ETrtugt 1 
A grant ſhall'be taken moſt ſtrongly againſt 
the grantor, and for the grantee: And the 


ely, and not a ſtranger, or any one in futuro. 
4 uſe of any thing being granted; all is granted 
neceſſary to enjoy ſuch uſe ; and in the grant of 
things, what is Tequiſite for the obtaining there- 
of is included: fo that if timber trees are 
granted the grantee may come upon the gran- 
tor's ground to cut and carry chem away. 


r /. 


eident ſhall paſs with it; but not the principal 
152. 2 Inſt: zog. Ploud. 15. 


mills paſs by the grant of all lands, as land is 
the moſt durable thing on which.they are built 
By grant of all the lands the woods will paſs: 
if a man ts all his trees in a certain place, 


extends to the trees only, and not the ſoil of the 
land: and trees in boxes, &c: paſs not by the 
grant of land, becauſe they are ſeparated ** 
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the freehold. When a firſt deſcription of lands 
ina grant is true, if the ſecond be falſe, this 

good ; but if the firſt be falſe, notwith- 
—— the ſecond be true, nothing will paſs 
by it. * Rep. 80, $ Rep. 11. 3 Rep. 10. 6 


Mad. 170. ; 
things certain; and the 


„ APT Ag 


Grants are to be of 
aw will not allow of a grant of imperfect 
intereſts, or of ſuch as are — okay, in all 


or they will not he good; the thing granted 

nt be what is range; and it is to be 

— manner the law requires; alſo 
muſt be an acceptance of the grant, by 

him to whom made. One attainted of treaſon 

or felony may make a grant; and be good 

all perſons but the king, and the lord of whom 
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Jaz menurig are voidable by their heirs, &c, 


en 
2, 


ants, and feme coverts are not capable to be 


ere 

are WI gantors, yet they may be. grantees, ſubject to 
wy eement of the huſband, and the infant at 
ray. dis full age. Perk. Sect. 15, 26, 31. Co. Lit. a, 
in- Deeds of grant may be void by incertainty, 
ipal impoſſibility, being _ law, &c. But 
36, were — grant is impoſſible, according to the 


letter, the law may make ſuch conſtruction as 


by pode it =_ _ place: and conſtruc- 
aud {ns of ble to the 2 
ad 18] tent of parties Parties. = Lie. 383, 313. Co, 
wilt. Wl ep. 46. 
paſs: A into may be preſumed from great length 
lace, I © time. Cowp. Rep. 21 5. 


7. Aleaſe is a demiſe or lettin of lands, te- 
nements or hereditaments to another, for term 
il life, years, or at will, for a rent reſerved, 
83 | Al 


4 


grants there muſt be a foundation of intereſt, 


the lands are held: grants made by perſons nan 
but good againſt themſelves ; and though in- 


" 
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and make a leaſe of lands, for a certain term, 


mon law an eſtate of freehold muſt take effect 


make a leaſe of it for what lives or years he 


Of Eftates, Anceſtors, Heirs, Ge. 


All leaſes, intereſts of freeholds, and terms for 
years in lands, &c. are to be in writing, or 
ſhall have no greater effect than eſtates at will; 
except leaſes not exceeding three years from the 
making, &c. And if the ſubſtance of a leaſe be 

ut in writing, and ſigned by the parties, though 
t be not ſealed, it ſhall have the effect of a leaſe 
for years, &c Articles with covenants to let 


at ſo much rent, have been adjudged a leaſe 
and a licence to occupy, and take the profits, 
&c. which paſſeth an intereſt, amounts to the 
ſame. 29 Car. 2. © Co. Lit. 43. ' Cre. Zliz. 
486: 3 Sall. 223. . 1 
Leaſes may be for life or years, - of any thing 
chat lies in livery or grant; but a leaſe for life, 
which requires livery of ſeiſin, cannot be made 
to commence at a day to come; for by the com- 


preſently, and livery cannot be made to a future 
eſtate : though a leaſe for life in reverſion is 
ro0d. Leaſes for years ſhould be made of ſuch 
ands, &c. whereunto the leflor or landlord may 
come to diſtrain; not of incorporeal inheri- 
tances; and a leaſe for years may commence 
from a day paſt, or to come; as Chriſimas next, 
three or ten years after, or after the death of 
the leſſor, &c. and be good. This leaſe may 
have a certain commencement and determina- 
tion, and have all the uſual ceremonies, &c. 
A demiſe having no certain commencement, 18 
void. Co. Lit. 47. 5 Rep. 94. Plowd, 273. 
Vaugh. 85. | - ih 
A man ſeiſed of an eſtate in fee-ſimple, in 
his own right, of any lands or tenements, may 


will; and one, that is ſeiſed of an . 
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nds, may grant 2 leaſe of it for his own life, 
but not longer; except it be wy tho or reco- 
ſery, or leaſe warranted by the ſtatute 32 H. 8, 
l gb. by which ſtatute, tenants in tail are en- 
a | 

or twenty one years, of lands commonly let to 
frm, under Pk e yearly rent, &c, 


He that is ſeiſed of an eſtate for life, may make 


zleaſe for his life, according as he is ſeiſed; and 


if tenant in tail, or for life, make any leaſe ger 


rerally, jt ſhall be conſtrued for his own life. 
Where a leaſe for years is made by tenant for 
life, it will be good as long as the eſtate for life, 
loch laſt; and if lefſee for years makes a leaſe 
for life, 1t may be enjoyed accordingly, if the 
term of years laſt ſo long; but if he gives li- 
rery and ſeiſin upon it, this is a forfeiture of 
fre eſtate for years; a perſon poſſeſſed of lands 
for years, may make a leaſe of all the years, 
except one day, or any ſhort of the term; 
it is to be granted for a leſs term than the 
naker hath in the premiſes, for if all the eſtate 
u granted, it is an aſſignment. Co. Lit, 42, 
Wood's Inſt. 266, 267. „ | 
Leaſes may be made for any number of years, 
nonths or weeks; and be from week to week, 
nonth, &c, for. three or four years. If one 
makes a leaſe for a year, and ſo from year to 
jear, it is a leaſe for two years; and if from 
hre years to three years, it is a good leaſe for 
ix years; and in caſe tis made for a year, to 
bold from year to year, ſo long as both parties 
ree till fix years expire, this is à leaſe for the 
ix years, but determinable every year, at 
nll of either party; but if 'tis for a year, and 
o from year tg year, until fix years determine, 
till be a certain leaſe for fix years, A man 
; 84 makes 


ed to make leaſes, not exceeding three lives, | 
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leaſe F lands, without a and a 
| e is fealed 
by the leflor, though the 


bring treſpaſs, &c. until actual entry; but 1 


+ SS &\ 


rent to any other but himſelf, his heirs, &c. 
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makes aleal for years to one perſon, and after. 
— ES-2 lee or years to Another of the 
uns | nd” - the Lond leaſe ſhall be good for 
o many.years thereof as ſhall pe to come after 
the rſt leaſe i is ended. Co. Lit. 6. 6 Rep. 35. 
6 Med. 215. Ney Max. 67. 

A p perſon. out of polleſſion « cannot make a 


leaſe upon the land: and when a lea 

leflee hath not ſealed 
the counterpart, action of cov pap may be 
brought upon the leale agaipl the lefor, The 
leflee is to enter on the premiſſes et ; and ſuch 
leſſee for years is, not in poſſeſſi IN, ſo as. to 
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for his cattle, buds c, and when, they are ſevered 
from the land, the, leſlee” s intereſt, is N 
ed, and the leſſor may take them as part of 
his inheritance : but if an houſe Fills ; 2k by 
tempeſt, &c. the leſſee may take the timber to 
re- edify it, &c. Dali/. 5 Co. Lit. 46. 4 Rep. 
625 11 Rep. $1. 

The leſſor making a leaſe may not reſerve 


and if he reſerves a rent to his executors, the 
tent ſhall be to the heir, as incident to the re- 
255 of the land: if a leflox dies before the 
day of payment of rent, the heir ſhall have it; 
but if it becomes due in the leſſor's life-time, 
and be not received, it ſhall go to his executors. 
e leſſor 1 diltrain 3 in the tenements letter 
for the rent, &c, Alſo land leaſed is ſubject to 
thoſe lawful remedies which the leflor AS A 


* 
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br recovery of his rent, poſſeſſion,” &c. into 
2 whoſe hands ſoever the land comes. Co. Lit. 
r 40. Raym. 213. 10 Rep. 127, 129. Cro. 
T Jac. 300. e i . fr 
T If any leſſor tenant for life dies on the day 
| rent is made payable to him, by leaſe determin- 
1 ing at his death; the executors, &c. in action 
1e of the caſe may recover from the under-tenants 
d the whole; or if he die before ſuch a day, a 
ed due proportion of the rent: and when demiſes 


be are not by deed, landlords ſhall have ſatisfaction, 


he for the uſe of what the tenants hold. Where 
ch tenants or leſſees of lands, &c. held at a rack- 
5 tent, being in arrear one year's rent, leave the 
he ane uncultivated — unoccu — two juſtices 
n a Wl of peace, at requeſt of the landlord, may go upon 
t a "ET the premiſes; and if on —5 fixed 
an- on the moſt notorious place, and a ſecond view, 
ade the rent be not paid, the leaſe ſhall become void; 

but theſe proceedings areexaminable by thenext 
jultices of. aſſiſe, who may order reſtitution, &c. 
Tenants. holding over lands, after the end of 
their leaſes, or on notice of quitting the pre- 
miſſes, after the time appointed, ſhall pay dou- 
ble rent. Stat. 4 Geo. 2, c. 28. 11 Geo, 2. 
6. 19. W 
Tenant in tail, remainder to the defendant in 


before the day of payment of the half year's 
tent; the leſſee at the day pays all the half 
year's rent to the defendant ; the executor of 
the tenant in tail brings his bill for apportion- 
ment of the rent. By the lord chancellor 
Hardwicke : This point has never been deter- 
mined ; but this is ſo ſtrong a caſe, that I ſhall 
make it a precedent. There are in it two 


grounds for relief in equity; the firſt ariſes 
no 


lee, leaſe for years, and dies without iſſue a week 


28 


. 


| 
| 
| 
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on the ſtatute of 11 Geo. 2. the ſecond ariſes 
on the tenant's/having ſubmitted to pay the 
rent to the defendant ; the relief ariſing upon 
the ſtatute is either from the ſtrict legal con- 
ſtruction, or equity founded upon the reaſon 
of it: and here it is proper to conſider what 
the miſchief was before the act, and what re. 
medy is provided at common law; if tenant for 
life, or any who had a. determinable eſtate, died 
but a day before the rent reſerved on a leaſe of 
his became due, the rent was loſt, for no one 
was intitled to recover it; his repreſentatives 
could not, becauſe they could only bring an ac- 
tion for the uſe and occupation; and that would 
not lie where there was a leaſe, but debt or co- 
venant; nor could the remainder- man, becauſe 
it did not accrue in his time. Now this a& ap- 
points the apportioning the rent, and gives the 
remedy. But there are two deſcriptions of the 
perſon, to whoſe executors the remedy is given; 
in the preamble, it is one having only an eſtate 


for life; in the enacting part, it is tenant for 


life; now tenant in tail comes expreſly within 
the miſchief. 1 do not know how the judges 
at Common law would conſtrue it, but I ſhould 
be inclined in this court to extend it to them; 
I ſhould make no doubt, were this the caſe of 
tenant in tail after poſſibility of iſſue extinct, 
for he is conſidered in many reſpeQs as tenant 
for life only; he cannot ſuffer a recovery; he 
may be injoined from committing waſte, ſuch 
as hurts the inheritance, as ſelling timber; tho 
not for committing common waſte, being con- 
ſidered as to that as tenant in tail: were it the 
caſe of tenant for years determinable on lives, 
he certainly muſt be included within the add, 
tho? it ſays only tenant for life: it would be play: 
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ng with the words to fay otherwiſe; the caſes 
hew the neceſlity of conſtruing this act beyond 
the words; tenant in tail has certainly a larger 
tate than a mere tenant for life, for he has the 
inheritance in him, and may when he pleaſes 
turn it into a fee; but if he does not, at the 
inſtant of his death he hag but an intereſt for 
life: ſuch too is the caſe of a wife tenant in tail 
ex proviſione mariti: upon this point I give no 
ablolute opinion. As to the equity ariſing from 
this ſtatute, I know no better rule than this, 
equitas ſequitur legem; where equity finds a rule 

law agreeable to conſcience, it purſues the 
{enſe of it to analogous caſes ; if it does ſo as to 
naxims of the Common law, why pat as to the 
reaſons of acts of parliament ? nay it has actu- 
ay done ſo, on the ſtatute of forcible entry; 
on which, this court grounds bills, not only 
to remove the force, but to quiet the poſſeſſion; 
at act requires a legal eſtate in poſſeſſion: this 
court extends the reaſon to equitable intereſt, 
but I ground my , opinion in this caſe upon the 


tas held himſelf bound in conſcience to pay it, 
br the uſe and occupation af the land the laſt 
lalf year; he paid it to the defendant, which 


i caſe, the perſon he pays it to ſhall be account- 
able, and conſidered as receiving it for thoſe 
io are in equity intitled to it. The diviſion. 
nuſt be that preſcribed by the ſtatute, and then 
tte plaintiff is intitled to ſuch a proportion of 
de rent as accrued during the teſtator's life, 
ad accordingly it was decreed. Burn's Juſt. 
fuarto 313, 

The remedy ven by Stat. 4 Geo. 2. 
„28. /. 1, 2. not altogether . 


enants having ſubmitted to pay the rent; he 


te was not bound ta do in law; and in ſuch 


267. 
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. caſes. Ibid. 311. 5 


ſeemeth the more adequate remedy in this caſe, 


a term let to him by leaſe, and that it is not de- 


clarative of the mind and intent of the party 
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the evil: for three reaſons ; 1. Becauſe ſuch 
action is certainly tedious and expenſive. 2. 
It is uncertain when the action is over, whether 
the tenant will be able to pay, 4 is 
chiefly wanted, namely, putting the landlord 
into poſſeſſion, is not obtained by ſuch aQion, 
but for that he ſhall be {till to ſeek; a more 
Mort and eaſy method of ouſting the tenant in 
his poſſeſſion, ſeemeth more eligible in the like 
- This clauſe _ proceedeth upon a ſuppoſi- 
tion, which perhaps may not be true, namely, 
that the tenant is a [hy of ſubſtance; it is more 
likcly, that if he were able to live elſewhere, he 
would not chuſe to hold over under ſuch cir. 
cumſtances, nor perhaps would the landlord 
want to be rid of him : the putting him out of 
poſſeſſion by ſome expeditious and ęaſy method, 


alſo in like manner as is provided in the caſe 
where the tenant deſerteth the premiſſes. hid 
312» | 

A man demiſeth lands for term of years, &c, 


the law intends a covenant that the leſſee, on 
paying his rent, ſhall quietly enjoy the land dur- 
ing the term. And in caſe a leſſee for years 
loſes his leaſe, if it can be proved there was ſuch 


termined, he ſhall not loſe his term; ſo it is o 
any other eſtate in lands, if the deed that creat- 
ed it be loſt; for the eſtate in the land is deri: 
ed from the party that made it, and not from 
the-deed otherwiſe than inſtrumentally and de 
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Sc. Co. Lit. 384. 2 Lil. Abr. 152 

No tenant ſhall take leaſes of above twofarm 
in any town, village, c. nor hold two, ur 
leſs he dwell in the pariſh, under penalties anc 
torfeitures by ſtatute 25 Hen. 8. c. 13. q 
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See more of leaſes and tenants, under the 
heads, Action of waſte, Efectment, Diſtreſſes 
and Replevins,. alſo T enures. Way 

8. A mortgage is defined to be a pawn of 
lands or tenements for money borrowed, to be 
the creditor's forever, if the money be not re- 
nid at the day agreed: but on the mortgagor's 


SS as Gn „ 


ze continued a long time, without diſturbing. 
the poſſeſſion or parties. Lit. 333. 
fi- Theſe mortgages are uſually made by leaſe 
ly, be a long term of years, leaſe and releaſe, aſ- 
re Bl ignment, Sc. and therein is contained a pro- 
he %, that if the money be paid on the day, the 
ir. deed to be void: until failure in payment, the 
"rd WY nortgagor generally holds the lands; and if 
of kilure be made, and the mortgagee doth enter 
od, into the land, yet the mortgagor hath an equity 
aſe, cf redemption, and may call the mortgagee to 
aſe BY zccount : but the mortgagee may bar the equity 
bid ef redemption, and oblige the mortgagor to pay 
lat is due, or be forecloſed; which the court 
&c, A chancery will order, in convenient time. A 
on koffment in fee, or leaſe for life or years, may 
lur- be made with proviſo, that if the feoffer or 
Poe their. heirs. or, executors, pay to the 
or.grantee, &c. ſuch ſums of money at 


de. + certain. day, then the feoffer or grantor may 
is ol enter ; and this hath been a common condi- 
reat · ¶¶ won in a mortgage, or of an eſtate upon condi» 


ion in a deed :- in the former caſe of mortgages, 
de mortgagor keeps poſſeſſion till failure; dus 
lere the mortgagee has poſſeſſion _— 
ud till payment, and is in the mean time call · 
« tenant in mortgagee, c. Co. Lit. 205- 

A mortgagee is eſteemed in poſſeſſion, on 
aecuting the mortgage; and if the mortgage- 
ag doney be not paid, whereby the land is 1 


Sce 


* 


ning the intereſt of the money mortgages 
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forfeiture; and ſo may executors, &c. unleſs 
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he may bring ejectment, without actual entry, 
The intereſt in the lands mortgaged is, in law, 
in the mortgagee, before forfeiture; he hath as 
it were purchaſed the fame upon a valuable con- 
ſideration, as the law will intend ; and although 
the mortgagor may redeem, it is not certai 
known whether he will do it or not: and if he 
do not redeem the land, the eſtate is abſolute in 
the mortgagee; but ſtill ſubject to an equitable 
right of redemption by the mortgagor. 2 Lil. 
Ar. 46045236475 15 IO 3:40 
If perſons having once mortgaged lands mort- 
page the ſame a ſecond time, without diſcover- 
ng the firſt mortgage, they ſhall forfeit their 
22 of redemption, and the ſecond mortga- 
gee ſhall have the power of redeeming, &e. 
And where any action of ejectment ſhall be 
brought by a mortgagee for the recovery of the 
poſſeſſion of 'mortgaged lands, and no ſuit is 
depending for forecloſing or -redeeming ſuch 
land; if the perſon that hath right to redeem 
ſhall, pending the action, pay the -mortgagee, 
or bring into-court all the principal money and 
intereſt and coſts, it ſhall be a full ſatisfaction 
of the mortgage: and the mortgagee ſhall' re- 
convey the land, and deliver up all deeds, c. 
And on a bill in equity to compel the defendant 
having right to redeem, to pay the mortgage- 
money, or on default to be forecloſed, &c. the 
court upon the defendant's applieation may 
make orders therein before the cauſe is brought 
to hearing, G. Stat. 4 & f M. & M. c. 16. 


J aobtiog (55 gegen 2) os 
o is intereſted in the 
condition, may pay the money and fave the 
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The mortgagor's heir, wh 
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it be where no time is limited for payment, = 
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the mortgagor, on timeduring his life, do 
not pay it: in this caſe, his heir or executors 
hall not be received to pay the money after his 
death. The executors are to have money due 
on mortgages, if 'a'mortgagee in fee dies before 
the day of payment; except the heir be parti- 


cularly named, as the executors do more repre- 


ſent the teſtator than the heir: and mortgages 
have been looked upon as part of the perſonal 
eſtate, if it 'be-not otherwiſe declared by the 
mortgagee in fee; alſo perſonal eſtate of a 
mortgagor ſhalt be applied to diſcharge the 
mortgage, where there are perſonal aſſets to pay 
il legacies. Co. Lit. 206, 210. 2'Vent. 348. 
1 Salk. 450. Eg. Caſ. Abr. 269. pl. 2. Gilb. 
Lex. Præt. 315. 15 Vin. Abr. AAT. pl. 18. 2 
Wil, Rep. 455. Ferre 
An old mortgage aſſigned to another ought to 
be _ as a new mort from the —— 
the aſſignment: and when a mort is for- 
leited, the mortgagee ſhall have — for his 
ntereſt; ſo ſhall an aſſignee for all intereſt, from 
the time the mortgage was aſſigned. For where 
the mortgagee aſſigns his mortgage; all __—y 
pad by the aſſignee, if due at that time, ſh: 
de accounted principal, to the mortgagor, when- 
erer he comes to redeem: but an agreement 
made at the time of a mortgage will not make 
future intereſt principal; the: intereſt muſt be 
rſt due, before any agreement it 
may make the ſame principal. Chanc. | 
218, _ 2 Sall. 499. 0 Ct 
e there are mortgages an eſtate in- 
tended to be ſold, aſſignments — 
truſt, from the mortgagees, &c. to the purchaſ- 
er; reciting the mortgages, and aſſigning them 
in truſt to attend the 2 which is conveyed ab- 
ſolutely to the purchaſer by leaſe and releaſe. A 


purchaſer 
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tion, purchaſing a precedent incumbrance, ſhall 
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purchaſer coming in upon a valuable conſidera. 


protect his eſtate againſt any perſon that hath a 
mortgage Fableadent: and it hath been allowed 
in equity, that a third mortgagee may buy in 
the firſt incumbrance to protect his oun mort. 
gage, c. 2 Ventr. 338. 

Mortgagee purchaſer within 27 El. c. 1 
and therelore voluntary ſettlement made 
mortgagor alter —_ is void as 

Mortgagor cannot diſpute mortgagee $ title, 
Cowp. Rep. 6014. 

Ejectment will lie by mortgagee, _ 
tenant, under. leaſe from mortgagor, 


. uy to mortgage, without notice to quit. 


ougl. Rep. 21. 

Mortgagee after giving notice of mortgage 
to tenant in poſſeſſion under leaſe prior to 
mortgage, is intitled to rent in arrear at time 
of notice, as well as rent afterwards accrued, 
and may tin for it, after notice. Dag. 
Rep. 279. 

 Morttagee of term cannot be ſued as aflgnee, 

Gli — Dongi. 6 455. 3 
ortgagee as well as mortgagor, in po 
fon gains ſettlement by forty days: reſidence. 

Doug. Nei ie. wit 

Mortgage is charge upon land, will be liable | 
to debts; go-to:executors,.and- paſs by a will 
not made-atcortling to flare of aud and 
perjuries. 2 Burr, Rep. 978. 

Where there are two or more berge to 
fame perſon, court will not compel mortgagee 
to py one e without the other- 2 £ Bl. Rep: 


- Mortgage 
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Mortgagee for lives cannot compel miort- 
yaoor to fall them up as they drop, but may 
doit himſelf, - Wilſ. 34. * 
Mortgage of goods and choſes in action, is 
fraudulent, as againſt creditors, if the goods, 
He. be not delivered to the mortgagee. Will. 
See ejekůment upon mortg apees, ante, p. 116. 
9. An Aſſignment is the ſetting, over or tranſ- 
ferring the intereſt a man bath in a leaſe or other 
thing to another. And afſignments may be 
made of lands held in fee, for life or years; of 
n annuity, rent-charge, judgment, ſtatute, &c. 
but as to lands they are uſually of leafes and 
efates for years. Gd a then 
Where tenant for years aſſigns his eſtates, no 
conſideration is required; for the tenure. being 


. 


labje&t to payment of rent, Ce. is ſufficient to 


ſt an eſtate in the aſſignee; in other caſes, 
bme conſideration muſt be paid. And if leſſee 
lr. years aſſigns all his term in his leaſe to ano- 
ter, he cannot reſerve a rent in the aſſignment; 
ſor he bath no intereſt in the thing, by reaſon. 
if which the rent reſerved ſhould be paid; and 
Mere there '1s no reverſion, there. can be no. 
llireſs: but debt may lie upon it as on a con- 
tact. Mod. 263. Rep. Lil. Abr. 99. Fab 


Although a leiſee make an aſſignment over of 


bs term, yet action of debt lies againſt him for 
be rent, by the leſſor of his heir, (not having 
ce pted rent from the aſſignee:) but where a 
Klee aſſigns his term, and the leſſor his rever- 
kn, the privity is determined, and the action of 
bt doth not lie for the reverſioner againſt rhe 
uit leſſee. On an aſſignment of the leſſee, be- 
e acceptance of rent from the aſſignee, the. 
may charge either the leſſee or aſſignee 
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accepts the rent from the aſſignee, knowing of 


the eſtate, although not named. G. Lit. 215. 


Of Eft ates, Ano eftors 5 Heir „ &c. 
with the rent at his election; tho! if he once 


the aſſignment, he cannot afterwards bring debt 
againſt the leſſee for rent. As the rent iſſues 
out of the land, the aſſignee generally who has 
the land, and is mY in eſtate, is debtor in re- 
ſpect thereof : yet if an aſſig ment be made by 
an aſſignee, to any one whatever, the firſt if 
ſignee is not ſuable for any tent: here, if he be 
accepted by the leſſor, the admiſſion of one aſ- 


ſignee is the admiſſion of twenty. Moor 472. 
J „ 
An aſſignee is he who hath the whole eſtate of " 

the aſſignor ; and there is aſſignee tn deed, be- 
ing ſuch perſon to whom a leafe or eſtate is af- WM” 
ſigned by deed; and aſſignee in law, whom the 1 
law makes fo without deed; as an executor ap- y 
Pointed by will is in law aſſignee to the teſta- | 
tor: but if there be aſſign in deed, the aſſign in 
law.is not allowed. Where a grant is made to 9 

a man and his heirs, though the word Aſizns be RW? 
not expreſſed, he may aſſign at his pleaſure; for * 
the word Aſſigns is included in heirs; and aſſi- 
gnees may take advantage of forfeitures on con- * 
ditions, when they are incident to the reverſion, p 
as for rent, &c. and regularly every aſſignee of Ia 
the land may haye advantage of inherent cove- g 
nants; alſo aſſigns are bound by ſuch covenants, In 


as a covenant to repair, &c. for the benefit of 


Dy. 6. Andr. 2. Oo. Eliz. 552. 

But when a covenant concerns a thing not | 
being at the time of the demiſe, as to make 
new edifice, Sc. the aſſignee is not bound, ex 
cept he be named in expreſs words; nor is hs 
when named, if the thing to be done, doth no 
concern the thing demiled; or in ard, 

| * RE | & 2s b mere 


* 
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© WW tierely perſonal. . A leflee covenanted for him- 
of Wl b and his affigns, to rebulld a houſe before 
bt {ch a time, which he did not do, but after the 
es me expired he äſſign'd the term; and it was 
as beld that this covenant would not bind the aſ- 
ee, becauſe it was broken before the aſſign- 
ment. Ro, Abr. 915. Fee 282. _ Salk, 


ys ods and debts, &c. arè ſaid to be aſſigned'; 
n muſt be ſued for in the affignbr's name: 
72. ¶ bils of exchange are aſſignable by indorſement, 

vhereon the alllgnees may ſiſe and recover in 
of ber own names, by ſtat. 3 6 4 Ann. c. 9. per. 
perval by ) Ann. c. 25. / 3. If a man makes 
u aſſignment, and yet keeps poſſeſſion of the 
lud, Sc. it ſhall be adjudged fraudulent. F. 


ab.. 3. 98. WO nde, 

ſta- 10. A will is the declaration of a man's mind 
uu nd intent, as to the ditpoſition of his lands of 
* wods, of what he would have done after his 
y 88 The common law calls that a will; when 


nds and tenements are deviſed; and where it 
t is termed a teſta« 


wncerns chattels alone, i 


5 bent. Gb. Lit. 11111 4 
e of lu a will made of goods there muſt be an exe · 
eur named; but not of lands only, without 


ods, for executors have nothing to do with the 
eehold. If lands are given by will, tis called 
device, and goods and chattels a legacy; and 
dere is this diverſity between lands and goods 
pen by a will, that when lands are deviſed in 
ke, or for life; the deviſee ſhall enter without 
ly appointment of others: but in caſe of goods, 
ere muſt be the aſſent of the executor, Sc. 
dere lands or tenements only are deviſed by 
Il, the will ought to be proved in the chance-" 

Dee u 
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— of E Pater, Anceſtors, "Heirs. Et. „ & 


if of goods at nd chat;els i it iſt be done in 
10 Horse court: Don a will both of lands and 


goods may be proved i in that court. Co, Lit 


111. Swi "i Bieber 

Quere, how, ar à court of common law hath 
a concurrent Jus icon with the ecclefiaſtica 
courts, and court of equity, in mattets of legs 


% 3 ᷓ * 
1112 nt y, 18 of "never. afrerward 


. 161. 
* he 8. of lands, c, Nh exiremely | from Wills | 
1, Burr. Rep. 43%. . 1 
ap 0 devil g eh It to he [ary z it 
and. progrets. 1 Burr. Rep. 418. - 
Vitneſs ſhall nor intitle tunlelf to a deviſe - 
| 5 his own ſubſeription, Which, at time of ſub 
ſeribing, he could -not have proved by his xy. 
amination. Tal ep. 4.24. 1 
If. la be e arged With legacies by.a prop: | 
devile, i legacies, may be given, altered or rc L 
Wed, by an alten fable quent wil. . 
arr, 
Where PM 6 or u legacy, is in terror 
only. Cm Rep. 7264.97.34, 7 38. Prer in CG 
359, 562. . Vent. 199. Fo Re . 308. Cha E 
A 58. "Fern... 1 ay er. 5 410 n 
454: i $4 vd iv 4a 
j E gact 8. 

All 10 00 7 a "or 1 in 0 + 

ſimple of any ſands, tenements or hereditamen: 
may give and deviſe the. lame. by, laſt will an 
teſtament, at their free will and pleaſure; ſo * 


ſuch perſons are not feme covexis, infants, pe 

ſons | uon /ane, memoriæ, c. whole, Wills ſhy b 

not be good, in. law: and by the ſtat. 7 1 

c, 3. perpetuated by 1 rar. 2. Cc. 1. 51 
e 


prevention of frauds, viſes of — or te 
nemen 
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wmentsare to be in writing, ſigned by the de- 
lor, or ſome by his expreſs directions, in the 


reſence of three credible witneſſeſs, at leaſt; 
dg 2 no deviſe in writing ſhall be revoked, but, 
Lit. by ſome other will in writing, or by cancelling + 
te ame by the teſtator himſelf, or by his di- 
wap rcion, Sc. And where nuncupative wills, by 


word of mouth, are made for the: diſpoſition o 
chartels above 300. value, they muſt be declared 
n preſence of three witneſſes, id to bear wit- 
els, in the laſt ſickneſs of the party, Sc. and 


Sc. 
lands entailed are not dev iſeable by willy. only 


fe · imple lands, and goods and chattels. / 5 


witng, within fix days after the making, 


7 ow EW Care b "gp. gt, he 
ab The conſtruction of wills: is more gn 100 ) 


in than any other deed or Conveyance, to ful- 
fithe intent of the teſtator; becauſe the teſtator 
$luppoled to be inops confiln, and in a hurry, 
nd a deviſe is not à conveyance by common 
av, but by the ſtatute; the deviſes before the 
kute were by cuſtom; and as cuſtom enabled 
nen to diſpoſe of their eſtates ' contrary to the 


* mmon law; fo it exempted this kind of 
„ehance from the regularity and propriety” 
4 rquiredin other conveyances; and thus it came 
f b pals that wills upon the ſtatute, in imitation 
ee "oi by cuſtom, gained ſuch favourable con- 
nend eon. Words in wills are always conſtrued: 
an ding to the intention of the parties that 
e them, as near as can be collected; but 
8 pe be words and intent muſt agree with the law 3 
hs if the words are inſenſibie and repugnant, 
. are void. 1 12% 8 ws La 28. 
5 Aud. 162. ts bis WAY 
Or te T 3 | An 


the ſubſtance of them muſt be reduced into 
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ought not only to have his memory to anſwer 
queſtions, but to have perfect mind and memo- 
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An infant makes his will for lands, and when 
of age he declares it as his will, yet it is void; 
but an infant at fourteen years old may make a 
will of his goods and chatteis. Although a WW | 
feme covert cannot regularly make any will; 
the hufband may bind himſelt by covenant or 
bond to permit his wife by will to diſpoſe of 
legacies, Sc. and this will be ſuch an appoint- 
ment as he will be bound to perform; yet 'tis 
properly no will, nor ought to be proved in the 
ſpiritual court: of things in action, or what ſhe 
hath ' as her own as executrix,: by her huſband's 
conſent, tis ſaid ſne may make a will in law; 
if in other caſes ſhe diſpoſes of any thing by the 
agreement of the huſband, the property paſſes 
from him to her legatee, and it is as the gift 0 
huſband. A perſon, when he makes his will 


ry: and one muſt have :as good diſpoſing me 
mory when he revokes his will, as when he 
makes it: but if there be any diſagreement of 
witneſſes therein, their teſtimony is to be pre 
ferred, which depoſe that the teſtator was ©! 
ſound memory, for the ſupport of the teſtament 
O. Lit. 89. Cro. Car. 219. Co. Jac. 49) 
Mod. Rep. 211. Swinb. Gun hn; 7 
If a man bid another make his will, and be 
fore it is done he dies, the will is not good 
though if it be drawing up in his preſence, 
may be good for the deviſes finiſhed. A vil 
was made ſince the ſtatute 29 Car. 2, by wii 
lands were deviſed, - but no name ſubſcribed td 
it, being ſealed in the preſence of three witneſſes 
was adjudged a good will; the will being vil 
ten-by. the. party himſelf, and his name in 
will, which was held a ſufficient ſigting: and 
R N 2 oF ; W 


of Eftates, Anceftors, Heirs, bee. 


all may be good to convey lands, altho* it be 
wot ſealed ; the ſtatute of wills ſpeaking nothing 


of ſealing. \- Plowd. 10, 343. 3 Lev. 1. 3. 
Danv, /ibr. £42. 5 G. 2 
A teſtator deviſed by will all his lands, tene- 
ments and eſtate whatſoever, whereof he ſhould 
te poſſeſſed at the time of his. death; and after 
this he purchaſed lands, Sc. and it was held; 
hat a deviſe of perſonal things was good, tho 
the teſtator had them not at the time of the 
wil; but a chattel real, as a leaſe for years, 
doth not paſs: and a devile of lands is not | 
{the teſtator at that time had nothing in them. 


by deviſe of all a man's lands and tenements, 


ul the lands he hath in poſſeſſion, and alſo in 


reverſion do pals; but where a perſon, having 


ands in fee, and other lands for years, deviſes 
his lands and tenements, the fee-ſimple lands 
caly paſs; tho' if he hath only leaſes for years, 
by ſuch deviſe, thoſe leaſes ſhall paſs to the de- 
viſee. Gowlſb. 93. Salk. 237. 2 Danv. Abr. 
). 11 Mod. 196, 121, 148. Hiagib. 233. 
tht. 150. 1 . it: 


The deviſe of all a man's inheritance carries | 


i fee-ſumple ; alſo lands given to a perſon to diſ- 
poſe of at pleaſure, makes a fee, If there are 
do words of inheritance in à will, the deviſee 
tath no more than an eſtate during lite: deviſe 
of all a man's eſtate, &c, paſleth an eſtate far 
fe only, not a fee by implication, So if one 
vils, that another ſhall have his lands in D. and 
ks not how long, &c. But if a man deviſes 
und by will, paying 20/. the deviſee hath a 
ke-ſumple, altho' the money be not a hundredth 
part of the value of the land: and yet it the de- 
nue be to a perſon, to the intent that he out 
dhe profits pay — to one, and ſo much 

14 | to 
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or at that age, if the dies before, the legacy \ 
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to another, this is ſaid to be but an eſtate for 


life. Hob. 75. 2 Nel, Abr. $37,745. 4 Sbep. 


Abr. 40. Dyer gaz. Bridgm. Rep. 138. 

A deviſe to a man and his heirs male makes 
an eſtate tail; tho! ſuch a gift in any common 
conveyance would be a fee-{imple, as not being 
ſaid of what body. Deviſe to one who is heir 
for life, remainder in contingency, Gr. is good; 
and in theſe caſes of executory deviſes, the eſtate 
deſcends till the contingency happens: by way 
of future executory deviſe, a deviſe to an infant 
in ventre ſa mere ſhall take place. If a term is 
deviſed to A. for life, with remainder to B. this 
remainder is good by way of executory deviſe, 
for the reſidue of the term. And a term may 
be deviſed to one for life, with remainders 
to ſeveral others for life, when all the perſons 
are in efſe: though if the deviſe in remainder 


be to a perſon for life, who is not then in be- 


ing, no limitation of a term may be beyond 
ſach eſtate; as to another and his iſſue, &c, 
Co, Lit. 27. Lutw. 796. 7. Ryan. 28, 164. 
Sid. 451. 1 = EE 16 Wer AbS@ ; 
In wills a deviſe may be to one, to the uſe 
of another; and the uſe ſhall be executed; and 
deviſes muſt be of a thing, and to a perſon 
certain. Land given to a man who ſhall marry 
my daughter, or to a man and his children, &c. 
is certain enough: but a condition in a will, that 
one ſhall not marry ſuch a perſon, c. is un- 
lawful and void: if a legacy or portion is given 
to a woman, provided ſhe marries not without 
conſent of another, it is only in terrarem; un. 
leſs the portion on ſuch marriage be limitied 
over to ſomei other perſon. A man deviſes 
1000. to his daughter, if ſhe attain 21-year, 


. 


gone ; 
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gone: here in caſe the legacy had been, to be 
paid her at her age of 21, then it is debitum in 
grelentt & /olvendum in future; and her. admi- 
piſtrator, Sc. hall have it, if ſhe die before. 
If where a legacy is given generally by will, 
the legatee dies before due, it is extinguiſhed ; 
and legacies are not recoverable at common 
aw; but in the eccleſiaſtical court, chancery, 
Ge. 2 Leon. Suinb. 293. Mod. Rep. 300. 
Li. Abr. 487 2 Ventr. 343. 

Land may paſs under the word ann as well 
33 money." Dougęl. Rep. 40. Burr. Rep. 271. 

Pecuniary legacy cannot be limitted after a 
hing without 1 1 Burr. Rep. 273. 

Legacy is a veſted intereſt, when. time an- 
rexed- to payment only, and not ert it» 
ſelf, 1 Burr. _ 237. | | 

See Deviſe. 

The laſt will wage oy a man \ ſhall ſtand in 
force; and there can be but one will to take ef- 
ſet, though there may be ſeveral codicils to a 
vill, If in a will there are two deviſes of the 
ame thing, the laſt deviſe takes place: and as 
latter will doth overthrow a former, ſo the 
liter part of a will overthrows the former part 
of it. -- But where a deviſe of lands was to one 
In oy and in the ſame will the ſame lands were 
leviſed to another, this twas ſaid made them 
pintenants ; and if a deviſe is to one perſon in 
fee, and to another for life, or years, both de- 
le may ſtand, | G. Lit. 1 ta. | Hlowd. 341. 
Leon. 5 See 3 Mod. 204, 207. 

— will hath: no "ans ul alter the death of 

de teſtator; but then without: any further 
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grant, 
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| 
| 


a 


will, may be reſtrained by ſubſequent words, 


If teftator's intention cannot be anſwered, 


Paſs ſuch eſtate by a common deed. Say. Rep. 


another not, cancelling former, effectually can- 


Estates, Anceſtors, Heirs, &c. 
grant, livery, 6c. it gives and transfers eſtates, 
and alters the property of lands and goods, as 
eff-Qually as any deed executed in a man's life- 
time; and hereby diſcents may be prevented, 
eſtates in fee- ſimple, fee-rail, for life, years, Ec. 
may be made: and he that takes Jands by de- 
viſe, is in the nature of a purchaſer. Liz. 16. 
Lands may be releaſed to one and his heirs by 
will; but a man cannot releaſe a debt or duty 
by his will, tho' he may gwe and bequeath it, 

enir. 39. Deviſes of lands are deemed void 
againſt Creditors upon ſpecialties, Fc. Star. 3 
W. & M. c. 14. perpetuated by 6 & 7 WF. . 
9 Meaning of former words contained in a 


Say. Rep. 238. Bt A a Ig 2 


unleſs deviſee take a fee, a fee will paſs, altho 
the words of the will would not be ſufficient to 
.. | | 
ff ſurrender of copyhold to uſe of will, the 
copyhbld will paſs by any words in will amouat- 
ing to an appointment under ſurrender, Say. 
Rep. % 14 Th W 


One duplicate of will in teſtator's cuſtody, | 


- D'z2 


cels latter. Coup. Rep. 49. 
Marriage auc birth of child, revocation of 
will, if of real eſtate. Doug. Rep. 39. | 
Republication of will requires ſame ſolemni- 
ties, as original publication. Dougl. Rep. 36. 
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Intention of teſtator to be found out, trom the 1 
whole of a will. Loffi”s Rep. 97. and to be fol- mu 
towed. 2 Burr. Rep. 110. 4 cep 


” i 
Po 


gee Stat. 28 Geo. 2. c. 6. entitled, An act 
« for avoiding and putting an end to certain 
« doubts and? queſtions relating to the atteſta- 
ion of wills and codicils, concerning real 
« eſtates, in that part of Great Britain called 
« England, and in bis majeſty's colonies and 
« plantations in America, whereby | deviſecs, 
creditors and legatees, are made nn 
eee real aſtaten. e M8" 


Eſtates in goods: 1 Sas with ſons 
things thereto' relating,” and how they may be 
releaſed, | ſhall treat of under, 


I. Bills of fale of et: 

2. Gifts of goods and chattels. 

3. Agreements, contracts and Covenants, 
4. Bonds and obligations for money. 

5. Letters of attorney to receive debts. 
6. er e of debts and actions, Sc. 


I. A bill of ſale is an often aſed for 


ransferring the property of goods and chattels: 
and it can never be without a conſideration. | 


A perſon may at any time ſell his 
eren though an execution be coming out againſt 


parties, and the writ of execution is —_ 
o the ſneriff, Sc. And where a barga 
— one ſhall give me fo much for a hor 
be gives one ſhilling or a penny in earneſt, 
rrp accept, this is a perfect Ney 
7. 

| Where one agrees for 8 fold, the 

muſt not _ them away before paid for; ex- 


"on, 
for 


bm; unleſs there is a private truſt between the 


== | 


the buyer 


cept a 2 yment is allowed him by the 
he teller of things nar” "if 
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an action for the money agreed, till the goods 


maid withuut paying the money is void: and 


in convenient time, the bargain and ſale is diſ- 


lently betwixt two, to bar another; there is to 


 toll-takers or bock Keepers, who enter the 


no time is appointed for the delivery thereof, 
or for payment of the money, it is generally 
implied that delivery be made immediately; 
and payment on the delivery. And on fate of 
goods in a ſhop, Sc. the ſeller may not bring 


are delivered. Ney 87. 3 Salk. 61. 
It hath been held; that on ſale of goods, if 


_ earneſt be given to the ſeller, and part of them 


is taken away by the buyer, he muſt pay the 
reſidue of the money upon fetching away the 
reſt, becauſe no other time is appointed; and 
the earneſt binds the bargain, and gives the 
buyer a right to demand the goods; but a de- 


if the buyer doth not take away the goods, and 
pay the money, the ſeller ought to require him 
ſo to do; and then if he doth not do the fame 


ſolved, and the ſeller may diſpoſe of them to 
any other nn ee e. 

A ſale of goods upon à Sunday, tho' in a fair 
or market, will not alter the property: and in 
markets, all contracts for any thing ſold there. 
to make them binding, are to be made as fol- 
lows; the ſale is to be in a place that is open, 
and in a proper place for ſuch goods; it muſt 
be a ſale for valuable conſideration, and the 
buyer is not to know that the ſeller hath a 
wrongful poſſeſſion; the ſale not to be fraudu- 


be a ſale and a contract, by perſons able to con- 
tract, and the ſale may not be in the night, but 
between tun and ſun; and toll muſt be paid, 
where required by ſtatute; Sc. Alſo there are 


names 


Of Eflites, Hnceſtars, Heirty Gee. 
names of buyers and ſellers of horſes, Se whieh 
ace to be rid ot ſtand i pak on fait or mar- 
ket one hour; and all” che parties to the con- 
tract muſt be preſent with the horſe: the ſel- 
gers ſhall ikewite produce vouchers of the ſale 
to them, Sc. 2 ut Jig. 5 Nr 8g. an 
28 3 F. S. M. c. 5. 31 Ex. 12. The 
buying of cattle corn and victuals,: by the way 
bee brought to à fair or market. Sc is cab 
ed fol eſtalling. and punſhable hy impriſon- 
ment, loſs of goods, c. 388 6 6 c. bh. 
perpetuated by 13 Eliz. c 2. 

By ſtatute, a contract for the ſale of ods 
for 10/./ or up\yards,” hall not be good, except 
the buyer receive part of the goods ide or or 
gives ſomething in earneſt to ud the bargain 3 
or ſome note thereof to be made in writing 
ligned by the party to be charged with the con» 
raft, Sc. And where contract are not to be 
perſormed in a year, they muſt be in writing 
or no action can be brought on them; ſo that 


w „ 
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— 
= 
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be had in a year, malt be in writing, or ſhall 
be void: but if no day is ſet, or the time is un. 
certain, Se. they may be gaad Without. 29 
* 2. c. „ 3. c. 7. 
IOVS1 21: 3 ; It SQ 1 

"+ a man affirms chings ſold are of ſuch 9005 
ue, when they are not, this is not actionable; 
tho! it is, if he actually warrants them: but 
where one wartants any thing ſold, after the 
time of ſale, it is not good ; for tis to be at 
5 the fale to be: K O Jac. 
4 3 6 8 201 W. 

A perſon PEG RCTs Fae” Wren to 
radeſman, ho thereupon ſells goods on pt 
W z this! by the lad uf merchants 

yy 


x contract for goods under 100. value, if not to 
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may make the recommender anſwerable. pid. 
1. See Ld. Rm. 224. 2 Ld: Nm. 1085. 
12 Mod. 280. Bac. Abr. 78. %. 
2. A gift of goods is made either by deed, 
by word, or in law: and all goods and chat- 
tels perſonat may be given without deed, except 
in ſome ſpecial caſes. Perk. g 7. 


But a general gift of all a man's goods with: | 


out any exception; though this be by. deed, it is 
hable to ſuſpicion as fraudulent, to deceive gre- 
ditors ; and therefore whenever any gift ſhall 
be made, in ſatisfaction of a debt; it is good to 
make it in a publie manner before neighbours; 
that the goods and chattels be appraifed. to the 
value, and the gift expreſsly made in ſatisfac- 
tion of the debt; and that on the gift of the 
goods the donee take poſſeſſion of them, &:, 
4 Rep. Bo . . IH 1d ati). 
As to gifts by word, if a man intending to 
give a jewel to one, ſay to him, here I give you 
my ring, with the ruby in it, Sc, and with his 
own hand delivers it to the party; it would be 
a good gift, notwithſtanding the ring ſhould 
bear any other jewel, being delivered: by the 
party himſelf to the party to wbom given. 
Here a gift of any thing without conſideration, 
will be good; but it is revokahle before -the 
delivery to the donee of the thing given: and 
in caſe I give to you one of my horſes in my 
ſtable, there you ſhall have your; election to 
chuſe which ybu will. Bac. Max; 87. Jew 
Cent. 109. G. Lu. 14, to 96 
The gift in law is when a man is married to 
a woman, the law gives all the goods of the 
wife to the huſband by the marriage ; and if « 
perſon be made executor of a will, on his taking 
upon him the èxecutorſhip, che law gives [28 

$f | transrers 
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sfers the property of the teſtator's goods to 
ch ee though in theſe. caſes, it is as it 
vere conditional ; for the huſband: is liable to 


It is the ſame where one takes my goods as 


— EE. 


> the parties; they ought to be 1 full 
L with a re- 
compence, or give an action or other remedy, 
lr it, An agreement without ſatisfaction is as 
dathing, and a forced agreement of the party 
s accounted no agreement, therefore he that 
id agree to the thing ſhall not be compelled 
bp it. Plowd, 290. 2 Mod. 8. G. 
Cv. 193. Lil. Abr. 48. coal wh on; ei 
Au ching under hand and ſeal, which im- 
ports an agreement, will amount to covenant 
ud a proviſo by way of agreement amounts to 
drenant. And a covenant is either in fact, or 
es nnn 1 in 
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in law: in fact is that which is expreſsly agree 
between. the patties, and inſerted in 1 105 | 
and in law is that covenant, Which the law in- 
tends and implies, though it be not expreſſed Wl ! 
in words. A ſervant covenants and agrees to 
ſerve me a year, and I covenant to pay him a 0 
ſum of money for it, here he may have an ac- 1 
tion againſt me, although he do not ſerve me, 


0 
but then I may oblige him to ſerve out the time. ta 
Lev. 36%: £41120 jo nn det 4 
"A covenant is no duty *till broken: in co- WM «: 
venants the laſt words, that are general, (hall ed 
be expounded by the firſt words which are ſpe- Wl cf 
jo and particular: and if ſome covenants in a WM bi 

eed are and lawful, and others not; s 
thoſe againſt law are void, and the other ſhall WI : 
| _ good, 2 Yentr. 218, Nod. 287. ti | 
ST THE ( ee to 
bs There can be articles of agreement made, to per 
be petformed only by the parties, or by them Wi bo: 
and their execntors, Sc. wherein both of them le 
are obliged to do ſomething, according to the 200 
matter 'agrecd up nn... bing 
Agreement tho* not prohibited by poſitive WM vt 
law, nor adjudged illegal in the Jaw books, d 
may neverthelets be void, if againſt principles Wi be 
of morality, or ſound, policy. Cop. Rep. 39. to 4 
The rule in part delifto, potior ft conditio d. vil 
fendentis, does not hold in the firſt fort of pro- 
lübitions in reſpect of agreements, which is to A 
weak or neceſſitous men from being Wſuvf 
overreached, but the above rule does not bing 
hold in the ſecond fort of prohibitions reſpeci- WM 0rio, 
idg them, which is founded upon reaſons of Wn 
public policy. Cowp. Rep. 200. See 792. ond 
Agreement to pay money to aſſignees un! 


bankrupt, upon certificate being allowed, 
111 | | whereb y 


whereby creditor is induced to ſign, is void 


Rep. 695. u. 


deral conſtruction. Dougl. Rep. 277. | 
4. Bond or obligation is a deed in writin 
obligatory, Whereby one doth bind himſelf to 
nother, under his hand and ſeal, to pay a ſum 
e, of money, or do ſome other act: a bond con- 


e. uins an obligation with a penalty, Sc. and a 


condition, which expreſsly mentions what mo- 
0 ney is to be paid, or other thing to be perform- 
all ed, and the limitted time for performance there - 
de- % for which the obligation is -peremptoril 
na bading. And a bond differs from a bill, whic 
x ; generally without a penalty or condition, tho 
all bil may be obligatory; Co. Lit. 192; 
tt A bond or obligation may be made from one 
| to one, or two, three or more; or be from two 
to perfons or more, to one, two, three, &c, If a 
em bond hath not a date, or hath a falſe or impoſſi- 
em de date, if it be ſealed and delivered, it is a 
the od obligation from the delivery: and if one 
N bnds himielf to pay twenty pounds, but doth 
tot ſay when it ſhall be paid, the bond is good, 
ud money due preſently, Alſo in cafe A. 
bonds himſelf to B. in thirty pounds to be paid 
b 4. whereas it ſhould be to B. the obligation 
ill be good, and the Soluendum void. 2 Rep. 
. Lit. 108, 209. 3 Lev. 21. 13). 

All conditions of bonds muſt be to do things 
awful and poſſible: and when the matter or 
hing to be done, or not to be done by a con- 
von, is unlawful or impoſſible, or the condi- 
wn is repugnant, inſenſible or uncertain, the 
wndition is void, and in ſome caſes the obliga- 
wn likewiſe, And if a thing be poſlible ar the 

U | time 


nder ſtat. 5 Geo. 2. chap.” 30. ſe. 11, Dougl. 


Mercantile agreements ought to have a li- 


28g 
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becomes impoſſible by the act of God, or of the 


gaming, Se. by divers ſtatutes. 1 Rich, 2. c 
13. 5 & 6 Edw. 6. c. 16. 13 El. c. g. perpetu 
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time of making the obligation, and afterwards 


law, or of the obligee, the obligation is dif. 
charged: but ſometimes an obligation may re- 
main ſingle, where a condition is impoſſible, 
Sc. and if money be not paid according to the 
condition, the obligation becomes ſingle. 10 
Rep. 120. Dy. 51. Go. Eliz. 180. 2 Li. 
Abr. 252, | SOT 

A condition of a bond to do any act evil in 
itſelf, is void: bonds made by infants, feme 
coverts, Sc. are not good; and if made by 
women, where prevailed upon by flattery, &. 
they "ay be relieved in Chancery, Obligations 
by durels are void; ſo are bonds concerning 
buying and ſelling offices; made to avoid the 
debt or duty of others, by fraud; obtained b 


A ED  Y TP IS 
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* E3- 


ated by 29 El. c. 5. 16 Car. 2. c. . Lutw. 160 


444, 487. 2 Mad. 54, 279. Salk. 344. Si 
572. 8 Med. 57, 18). 10 Mod. 336, 337 
12 Mod. 3, 336, 540. 2 Ld. Raym. 103 
1035. Stra. 495. 2 Stra. 1159. Com. Rep 
4. Sat. 9 Ann. c. 14. 2 Stra. 1048, 1249 
2 Geo. 2. c. 28, 10 Geo. 2. c. 19, 28. 12 Geo. 2 
c. 2. 1 . 2. c. 39.138 Geo. 2. c. 3 
25 Geo. 2. c. 36. perpetuated by 28 Gev. 2. « 
29. 30 Geo. 2. c. 24. 

And bonds made tor more than 50. per cen 
per annum intereſt, are void as uſurious; and iht 
receiver ſhall forfeit treble the value of the m 
ney lent. But it is not uſury if the intereſt 
higher, where - poſſibly both principal and 1: 
tereſt are in danger, upon a contingency, 
Caſualty ; or if there is a hazard that one ma 
have leſs than his principal: and if a perſon ie 

. Ci 


24 woe LE: 3 
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dure both intereſt and prineipah if it be at the 


he vil of the party who is to pay ; it is no uſury. 


if. obere a man is to pay a large ſum by way of 
re- penalty, and in lieu of damages, for non: pay- 
ie, vent of the principal debt; when he might 
the I rpay the principal at the time agreed, and 
io nod the penalty, Sr. Stat, 12 Ann. c. 10. 
Lil LA 89. Cro, Jac. 268; 677. Show, Rep. 8; 
273. N | £2. | 
| in A bal obligatory written in a book, wit 
mel de party's hand and ſeal to it, is good: ant 
by bill runs, I have receivettof=. B. the ſum 
o twenty pounds; which I promiſe to pay 
Fe. Or, I owe to him 20. or had of him 
that ſum; to be paid at, &c. or if the bill be; 
| ſhall pay to C. D. 10l. Sc. theſe and the 
* good bills; Cro; Elia 613; 2 Rob 
146. | 


ky. 244. | 
Penalty of bond not always ſaved, though 
rrformance of one part of a disjunctive con- 
dition, be rendered impoſhble by the act of 


2% , Say, Rep, 244, 2 ; 
20. 28 |! obligor undertakes for the act of a ſtranger, 
} enalty of bond is not ſaved by the refuſal to . 


„ the act. Say: Rep. 187. 
| |f obligor undertake for reſignation. of a 
hing, it is incumbent upon him to procure 
V of reſignation by ordinary. Say, 
187. | 
If condition of bond be, that apprentice ſhall 
m abſent himſelf from his maſter's ſervice, 


cy, ¶ ¶ e penalty may be recovered in caſe appren- 
maße do abſent himſelf, Say. Rep. 116. 
oo" Uz 

* 


lutention of parties to bonds, is to be re= ; 
quded, in. conſtruEtion of their conditions; Say! 
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I condition of bond be to pay divers ſums 
of money by inſtalment, action lies _ firſt 
failure of payment. Say. Rep. 30. Bul. V.. | 
Pri. 168. WI. Rep. B. R. 80. 111 
0 0 — of bond be ponent, fuflicient to | 
ead © performance generally; t if ſpecial ] 
performance, ſame muſt be . pleaded in = | 
of condition. Say. Rep. 31 r 
Bond for performance of ne only 0 
ſecurity to extent of penalty. Dougl. Rep. 
50. 
ha de of achfronlodyentent of debt by 5 
obligor, not ſufficient to ſupport action on 
bond, conditioned for payment of money, but a 
execution muſt be | ge Dong!. Rep. 216, n 


217. P 
Condition of who to render account in ſ 

| writing of all monies received; if obligor ne- a 
 glect to pay them over, the condition thereof a 
is thereby broken. Dong. Rep. 982. a 
Bond for cohabitation with a woman ſeduced Ir 


by obligor, and for maintenance after his death 

void in law. 1 Bl. Rep. 517, Fer B. R. 
Bond to lady with condition to pay her an 

annuity in conſideration of part cohabitation, 

good in law, conſcience, and honour, 2 Wi. 

Rep. 339. 

Proceedings on bond for payment. of money 
by inſtalments, ſhall not be ſtayed on pay- 
ment of inſtalments in arrear. 2 Bl, Rep. 
958. 

Bonds e for payment of money by 
inſtalments, are within ſtat. 4 & 5 Ann. c. 16. 
JS. 13. 3 Burr. Rep. 1570. 

Execution ſhall not be en annuity bond and 
judgment for whole perialty, but only for ar: 


tears. 2 Bl. Rep. 1111. 
"7 Con- il 


ATM SAI . ee 


Of Eftates, Araber Heirs, Sec 


Conditions of bonds are to be conſtrued 
liberally in favour of obligor. 1 ilſ. Rep. 61. 

Twenty years without any demand, is of it» 
ſelf, preſumption that hond has been paid. | 
Durnf. and Eaff's Rep. 210. 

5..A. letter of attorney is a Writing autho- 
rizing an attorney to do any lawful act for an- 
other ; in Ike manner as the party authorizing 
night do the ſama. And what a man may do 
by himſelf, he may generally do by anouier 
2 Welt, Symb: par. 1.” 

The nature of this inſtrument is to give the 
attorney the full power and authority of the 
maker, to accompliſh the act intended to be 
performed ; and ſometimes theſe writiugs are 
ſerocable, and ſometimes not fo; but hen the 
ae revocable, it is uſually a bare authority only; 
and they are irrevocable when debts; Sc. are 
aligned to e in which caſe tilt word i8 
inſerted, Plow: 4 N 1 

In caſes' of ML be ge. adbemen the 
power given muſt be ſtrictly purſiied;” or the 
at of the attorney ſhall be void; and a man 
may limit his authority as ſtrictiy as he pleaſes. 
|f the attoxney does leſs than the authority men- 
tions, it is void; but if he doth more, it'may be 


good for ſo much as he had power to do: and 


notwithſtanding the ancient opinions for pur- 
ſuing authorities with great ſtrietneſs; yet in 
caſe of delivering liyery and ſeiſin of lands, 
they have been always favourably expounded 
of latter times; unlels where it hath appeared 
that the attorney's power was not followed ar 
al. Co, Lit. 258, 2 Mod. 79. 
Letters of attorney are either general orſpe- 
be 10 ſaid to be Se trade; an their _ 
the are 0 rwiſe ma e: © 
| 1 yu 0 - youu 4 death 
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ow of the party giving it, the power given 
by Bi of attorney generally determines 
Note; it was uſual. at the end of a ſailors 
letter of attorgey to add his will, but now / No 
* will of any ſeaman contained in the fame in- 
* ſtryment, paper or parchment, with a letter 
* of attorney, ſhall be good in law,” Star. 9 & 
10 Will. 3.c, 4. fe. 6. And further, that 
Neo letter of attorney made by any inferior 
officer or ſeaman in the ſervice of his majeſty, 
or by the executors or adminiſtrators of any 
$ ſuch officer or ſeaman, to impower any per- 
$ ſon to receive any wages or allowances of 
money que for ſuch ſervice, ſhall Be good, 
unleſs ſuch letter of attorney be declared to be 
.xevogable by the expreſs words thereof; and 
ynleſs ſuch Jetter of attorney, it made by wy 
* ſuch officer or ſeaman then in the ſervice of 
his majeſty, he ſigned before ang atteſted by 
the captajn.or, commander, arid one other of 
5 the. ſigning hoes of the ſhip to which (uch 
inferior officer ot ſeaman belongs, or by the 
* clerk of the cheque at ſome of the dock 
yards; and unleſs ſuch, letter of attorney, 
if made by any officer or ſeaman di 
charged from the ſervice of his majeſty, be 
* ſigned before and atteſted hy the mayor « 
*'chief+magiſtrate of the town or place where 
* ſuch. officer or ſeaman then reſides; or if made 
*. by the executors or adminiſtrators of any 
* ſuch. officer or ſeaman, unleſs ſuch letter of 
attorney be ſigned before and atteſted by the 
miniſter or churchwardens Lor in Scotland, by 
#-the, miniſter and two elders) of the pariſh where WF; 
$ ſuch executors, or adminiſtrators reſpective WW, - 
+ ſeſide,” Kat. 31 Geo. 2, c. 10. ſeft. 5 . 
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6. Releaſe is an inſtrument extending not 
1 only to the giving up or diſcharging a right in 
. lands, &c. but alſo to goods and chattels, 
and the releaſing debts, duties and actions. 
0 Lit. 492. l 14 | 
0 Releaſes are likewiſe expreſs by deed, or im- 
* pied by law ; as when an obligee in a bond 
er makes the obligor executor, or a feme obligee 
g kes the obligor to huſband, c. theſe are re- 
leaſes in law. A releaſe by deed of a right or 
or aon may not be for a time; if made but for 
Js an hour, it will be for ever: and a man 
ny cannot releaſe a perſonal thing upon condition, 
5 but the condition will be void, and the releaſe 
of Wi ecure to him who made it for ever. If a duty be 


Ad, uncertain at firſt, to be made certain after, be- 
v ng in the mean time but a mere poſſibility, it 
n 


can't be releaſed : but a duty certain may be 

0) Wh releaſed before the performance of it. OG. 

1 4% 264. 8 eg. 18s. 10 Rep. 11. C. A. 
130. £7 een e E 1 . 

| : All debts and duties may be releaſed; before 

vc" er after due, by apt words. A releaſe of all 

manner of actions bars and diſcharges all real, 


0c Wi ronal and mixt actions, ſubſiſting at the time 
90 « the releaſe, and bonds, ſtatutes, c. But 


it executions or writs of error; tho' @ releaſe: 


| A all ſuits, will de 4 bar to an execution: the 
Se rleale of all actions may not diſcharge a cove- 
1 a before broken; but by releaſe of covenants, 


:covenant not broken may he releaſed; Releaſe 


9 d all quarrels, Ge. amounts to a releaſe of all 
| ons. LB. 456. Cor Li. 285, 292. Rep. 


Na. 4 Rep. 63. enn ' "7 
By a releaſe of all debts, debts upon ſpecial» 
bes, executions, Sc. are diſcharged: and a re- 
kale of all duties ditcharges all perſonal actions, 

U4 judg- 
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are barred and diſcharged; for this is the beſt 


_. writ ; it muſt; be releaſed: by ſpecial words. 4 


by this releaſe: though Where à man is bound 


+. * releaſe to one perſon, where there are ſe- 
veral jointly bound, Sc. diſeharges the others: 


judgments, executions and obligations; but te- 


leaſe ofc all dues will not bar a writ of account, | 
there being nothing due before account made | 
up. A releaſe of all actions may be a good bar 
in account, By releaſe of all demands, all 
rights and titles to lands, conditions before 
broken or after covenants broken, rents, ar- 
nuities, debts, duties, contracts, obligations, 
recognizances, ſtatutes, judgments, executions, 
Se. all manner of actions real and perſonal, 


© a= D 


releaſe of all, and includes in it moſt of - the 
others. 2 Rol. Abr. 404. O. Lit. 291. 8 
The releaſe of all demands, altho' ſo exten- 
ſive, is no bar in a writ of error, to reverſe an 
outlawry, nothing being demanded by ſuch 


future act may not be releaſed by: releaſe of all 
demands; and a releaſe before any rent due, of 
all demands. that the releſſor had or ſhould 
have againſt the releſſee, hath been adjudged 
not to releaſe the accruing rent. An obliga- 
tion ſubſequent is not diſcharged or | avoided 


LASS 


in a bond ta pay money at a time to come 4 
releaſe: before will be a good bar; as it is 2 
debr - preſently, | though payable afterwards. 
8 Rep. 182. C. Li. 291. Lev. 99. 2 Lei. 
210. ir 8 


L + , 
? A453 44 -# | / LI Fr 4 f! 1 4 1 * 


and an acknowledgement) under hand and al 

that a debt is ſatisfied, is a gaod yeleafe of (uct 
debt. 2 Hal. Abr. 410 9 Rep. 52. 
ee en einten SR ee eee 
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| och conn Fg and hotdings of lands, 
by the common lau, which are, N 


I, In fee-ſimple. | . N . 


2 In fee-tal. . For term of life, 
3 . * poſ- 7 For termof years. 


| At will, Se. 
4. By the curteſy. F 


1. Tenant in fee-ſimple is where one hath 
lands and tenements of inheritance, to hold to 
bim and his heirs for ever; to have fee is to 
have an inheritance ; and to have fee- ſimple im- 
plies, that it is without limitation to what heirs; 
but to heirs generally. And a man cannot 
have a greater eſtate. G. Lit. 1, 24. 

The word Heirs makes the inheritance: and 
an eſtate granted, to hold to a man for evet, or 
to him and his aſſigns for ever, is only for life, 
the words hig heirs being wanting, A gift to one 
and his children, and their” heits, is a fee - ſim- 

e to all jointly that are alive i though if lands 

given to a man and his heir, in the ſingular 
number, it is but for life; and the heir cannot 
take by diſcent, he being but one, and therefore 
ſhall take nothing. Where lands are given or 
arm ee. man and his ſueceſſors, this creates 
no fee- ſimple; ex it be to a corporation, 
* Go, Lit N 9. TE: 16 
A fee- ſimple determinable upon a eontingency 
s a fee to all intents; tho' not fo durable as an 
abſolute fee: and there are ſaid to be three forts 
of fee-ſimple; fee abſolute to a man and his 
heirs for ever; fee · ſimple conditional, when the 
tate is defeaſible by not performing a condi- 
non; and a qualified fee, which may be defeat- 
ed by a limitation, &c. Zut a fee conditional or 

| qualified 
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qualified are not properly fee-{imple, A rent 
or annuity is granted to one and his heirs, this 


is a fee · ſimple perſonal. Yaugh, 273. O. Li, 
2, 18. 10. Rep 97. 5 


At the Commen Law, all eſtates were ſee 


ſimple; and all other eſtates are derived out of 
it, ſo that there muſt be a fee at laſt in ſome 
body: buy a fee- ſimple cannot be limitted upon 
a ſee- ſimple; nor may any remainder, as it is 


an abſolute eſtate, and nothing can be after it. 


Althaugh fee · ſimple is the moſt ample eſtate, 
it is ſubjecꝭ to many incumbrances, Sc. 4 Inf. 
206. Oy. 33 


In pleading eſtates in fee-limple, it may be 


generally alledged ; but eftates-tail, Sc. are to 


be particularly neun. 1 inſt, 11, 303. 


2. Tenant in tail is when a man hath an 


eſtate of inheritance, limitted to him and the 


heirs of his body begotten, or io be begotten. 
Here the word Body makes the eſſate· ta 
which may be reſtrained to males or females 
the body; and there muſt be the word Heirs, 
Gor dodbe l ator! card Pie went GT: 

All lands of inheritance, and inheritances ſa- 
vouring of the realty, may be entailed; rents, 
profits, uſes, offices, Sc. which concern lands, 
or certain places, Sc. But where the grant of 
an inheritance is merely perſqna], or exerciſed 
with chattels, and not iſſuing out of land, no 
entail may be made: and a leaſe for years to a 
man and the heirs to his body, will be void; 
becauſe the chattel cannot be turned into an in- 


heritance z but it may be aſſign'd in truſt to per · 


mit the iſſue in tail. c. to receive the profits. 
It is incident to the eſtate of tenant in tail, to 
be diſpuniſhable of waſte; that the wife of the 


done ſhall be endowed; and the huſband of 2 


feme 


* . nme * — 1 . 
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ſeme donee be tenant by the curteſy ; that the 
tenant in tail may ſuffer a common recovery; 
and that ſuch tenants may levy a fine to bar iſ- 
ſues, c. alſo they may make leaſes according 
to the ſtatute 32 H. 8. and by cuſtom grant 
lands by copy, Sc. Co. Lu. 19, 224. 4 Jul. 
87. 10 Rep. 38. 


The tennre in fee-tail is general, where any⸗ 


lands or tenements are given to a man and the 
heirs of his body begotten, or to a woman and 
the heirs of her body begotten: or it is ſpecial 
when lands and tenements are given to a man 
and his wife, and to the heirs of their two bo- 
dies begotten. In the firſt caſe whateyer woman 
the man takes to wife, or whatever man the wo- 
man takes to huſband, the iſſue by any of the 
may inherit one after another; but in the la 
caſe, none ſhall inherit but thoſe that are begot · 
ten by the man and his wife particularly named. 
and with reſpect to theſe eſtates it is held, that 
a general tail and ſpecial tail may not be crea ; 
ted at one and the ſame time; if they are the 
general, which is greater, will fruſtrate the ſpe · 
cal. O., Lil. 20, 28. K 
Where lands are given to the huſband, and 
vile, and the heirs of their bodies, both of them 
have an eſtate in ſpecial tail: if lands and tene · 
ments are given to à man and his wife, and 
to the heirs of the body of the man the huſ- 
band hath an eſtate in general tail, and the 
vife an eſtate for life ; becauſe the word Heirs 
relates generally to the body of the huſband. 
And if the eftate is made to the huſband: and 
kite, and to the heirs of the body of the wife, 
there the wife hath an eſtate in ſpecial tail, 
aud the huſband for term ot life only; the 
word Heirs relating to the body of the wife = 
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be begotten by that particular huſband. If an 
eſtate be limitted to a man's heirs which he ſhall 
7 beget on his wife, it creates a ſpecial tail in the 
Huſband, but the wife will be entitled 10 
nothing. Co. Lu. 22. of St 
An eſtate- tail may be by implication z where 
a man gives lands to his ſon for life, and afier 
his deceaſe, to the iſſue of his body c, and for 
want of ſuch iſſue remainder over: and in this 
caſe it was held, that a recovery by the ſon 
was well ſuffered. Lands given to perſons that 
are unmarried, and the heirs of their bodies, 
is a good eſtate-tail; ſo if given to a married 
man and another man's wife, for the poſſibility 
that they may intermarry. Co; Lu. 25. 19 | 
Rep. 50. 3. Salk. 296. | nt na | 
Tntails are generally created upon maritiage 
ſettlements; and were introduced by the ſtatute 
of Weſim. 2, 13 Ed. 1. And if tenant in tail 
t 
a 


die without iſſue, the doner or his heirs may 
enter as in reverſion. Lit. 18. 
3. Tenant in tail after poſſtbility of iſſue ex- 

tinet is where any lands, c, are gieen to a man b 
and his wife in ſpecial tail, and either of them Wi a 
dies without ' iſſue had betwixt them, the furvi- t 
vor hath an eſtate in tail after poſſibility of iſſue, 


: 


- 


£977 BA AE.. {6 toogt ri: S168 op. 57 
None can have this eſtate but the donee n 
ſpecial tail; on a general tail it cannot be, by 
reaſon of the poſſibility ot iſſue: and if the do- 
nees in ſpecial tail have iſſue, and the iſſue. die 
without iſſue, ſo that there is none leſt which 
may inherit by force of the entail ; the ſurvivor 
of the donees will have an eſtate tail after polir 
bility of iſſue. And theſe tenants are not pr 
niſhable for waſte, like unto tenants fot life, &. 
On, Ef %y, e 242 07 Ang MS bt : 
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If one gives land to a man and his wife; and 


the heirs of their two bodies, and they, live till 
each of them are one hundred years old, and 
have no iſſue; yet do they continue tenant in 
12il, lor that the law ſeeth no impoſſibility of 


having children: but when a man and his wife | 


ue tenants in ſpecial tail, if the wife die with- 


out iſſue, there the law ſeeth an apparent impoſ- 


ſibility, that any iſſue that the huſband can get 
ſhould inherit the eſtate. - G. Lit. 8. 

Eſtates in tail after poſſibility of iſſue, &c. 
now ſeldom happen, ſuch accidents being guard - 
ed againſt by ſettlements, f | 

4. Tenant by the curteſy is when-a man ta- 
keth a wife ſeiſed in ſee· ſimple, or in fee-tail 
general of lands or tenements, or ſeiſed as heir- 
es in ſpecial tail, and hath iſſue by her male 
or female, born alive, which by any poſſibi- 
ty may inherit, and then the wife dies ; the 
huſband ſhall hold the land during his life, by 


allowed in any other kingdom. O. Lit. 29. 

If a woman tenant in tail general takes a huſ- 
band, and hath iſſue by him, which iſſue dieth, 
and the wife alſo ſome time afterwards dies in 
the life-time of the huſband, without having 
any further iſſue, here the huſband ſhall be te- 
nant by the curteſy ; for though the eſtate tail 
be determined, yet the huſband is intitled by 
the firſt iſſue ne the eſtate was ſpent. And 
four things are requiſite to eſtate bythe curteſy: 
marriage, ſeiſin, iſſue and death of the wife: 
and this ought to begin by the iſſue, and be 
conſummate by the wite's death; and the eſtat2 
of tenant by the curteſy ſhould avoid the im · 
mediate diſcent. Terms de Ley 206. Co. Lit. 
30. | | | 
; Where 


the curteſy of England, being a privilege not 
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Where lands deſcend to the wife, after iſlue 
by her, the huſband ſhall be tenant by the 
curteſy : but if lands be given to a woman, and 
the heirs male of her body, and ſhte hath iſſue 
by her huſband à daughter, and then dies; the 
huſband ſhall not be tenant. by the curſeſy, for 
this iſſue cannot poſſibly inherit the lands. Co 
Lit. 29. ; | Ly 36 WR 
Andof a bare right, title; uſe; or of a rever- 
ſion or remainder .etpectant, a man may not 
be tenant by thecurteſy ; nor of a ſeiſin in law: 
though of à rent. in fee; or of an advowfon, if 
the wife die before rent is due; or the church 
becomes void; the huſband may be tenant by 
the curteſy; becauſe it was out of his power to 
procure any other ſeiſin. G. Lit. 30. F. N. B. 
149. | p46 

A 3 Tenant in dowet is whete a man is ſole 
ſeiſled of lands and tenements in fee- ſimple, fee- ; 
rail general, or as heir in ſpecial tail, and mar- 
ries a wife; and dies ; the wife, by the com- | 
mon law; after the death of her huſband, ſhal} fr 
have a third part of ſuch lands and tenements, WW |: 
as were her huſband's, at any time daring the ! 
coverture, to hold during her life, whether ſhe f 


hath iflue by him or not + and tis not necel-- BY |. 
ſary that ſeiſin ſhould continue to the death t 
of the huſband ; for if he aliens the land, &c. bu 
the wife ſhall nevertheleſs be endowed. C. Bill i: 
Lit. 30, 32. | | | 
A wife may have dower of the principal mel: E. 
ſuage, (not being a caſtle) lands, tenements, Wl i | 
Sc. And of a third part of a reverſion, ex- Wl the 
pectant on a term for years, and the rent re» Wl er, 
ſerved thereupon ; but not upon a reverſion 02 Wl ty, 
a leaſe for lite, Sc. The wife ſhall have he! WW | 
ainſt the dun 


dcwer, where lands were recovered a 


uſbanch 
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huſband, by default or covin: and it is much 
favoured in law, being for the benefit of ' wi- 
dows. A wife of one non compos, of am ideot, 
outlaw,” or a man attainted of felony, may be 
endow'd 3, though not of one attainted of trea- 
ſon, nor the wife of an alien, &c. And if 


a wife commit treaſon or felony, ſhe ſhall for- 
feit and loſe her dower. * G. LI. 35. 2 Inſt. 


38. Wa 
ot entitle to dower there muſt be three things, 
F marriage, ſeiſin and death of the huſband : at 
if Common Law, dower is atligned by the ſheriff; 
ch by virtue of the King's writ, or by the heir, &c. 
by agreement among themſelves. By ſtatute, 
the widow ſhall immediately after her huſband's 
death have her marriage inheritance, and re- 
main in his chief houle forty days, in which 
time ſhe ſhall have her dower, Sc. Co. Lit. 


ee- 32, 392. 9 H. 3. c. 7: 
ur- If a woman be deforced of her dower, ſhe 
"m- Wl ſhall recover damages, viz. the value thereof 
hall from her huſband's death : but where the wife 
nts, WW levies a fine with her huſband, it bars dower. 
the 13 Cd. 1. d 
ſhe 6. Tenant for term of life is where a man 
ccl- lets lands to one for his own, or another perſon's 
cath Wl life; and the leſſee is called a freehold tenant ; 
Sc. bot this is underſtood to be the leaſt eſtate of 
Co. Bi freehold. ©» Lr. Ten. 28. 
lf a man makes a grant of lands, tenements, 
mel. Er. to another, and therein expreſſes no eſtate, 
dent, has been held, that the leſſee or grantee has 
, Cx bereby an eſtate during life: and if a leaſe or 
nt re+ Wi grant de made to a man, during the lives of 


In o o others, and doth not ſay of the ſurvivor 
e he! af them ; by conſtruction he hath a freehold 


nſt the during the life of the ſurvivor. Allo where a 
ſband, man 


FR 


ſeiſed generally for term of life. 5 Rep, 9. 


other perſons: here is no merger of the lives of 


to one, to hold to him, and alſo to two others 


worth twenty pounds per annum, until a hun 


man grants an eftate, for fo long as the grantee 
ſha!l dwell in ſuch a. houfe, or any like uncer- 
tain time; the leſſee hath in judgment of law 
an eſtate for life determinable, if livery be made: 
and he may plead, that by force thereof he was 


Co. Lit. 42. n 
A leaſe is made to à man and his aſſigns, to 
hold to him during life, and the lives of tuo 


the others; for the leſſee hath but one eſtate, 
by one and the ſame deed, with this limitation, 
viz. during his and the other two lives: and 
though the leſſee can have it no longer than his 
own life, yet bit aſſignee fhall have the benefit 
of it ſo long as the other two are living. But 
where a perſon ſeiſed in fee demiſed and granted 


for their lives, and the life of the ſucceſſive Wn: 
longer liver; it was held, that none fhould take 
but the firſt perſon, becauſe he was only party 
to the deed, and the reſt not named but in the Wn: 
Habendum : ſo that they could not take but b 
way of remainder ; which here could not bel 
joint, becauſe of the word ſueceſſive, &c. nor em 
in ſucceſhon, it not being ſaid ſucceſhvely, as 
named in the deed. 5 Rep, 13. T. Ram, 
143. Hob. 313. 

Ihe grant ot a manor or lands with liver. 
that at the time of the leaſe or grant made are 


dred pounds are paid, is an eſtate for life, dei tee 
terminable upon levying the money, the annua 
profits being uncertain; but if a man grants 
rent of wwenty pounds a year, until one hundre( 
pounds are paid, there the grantee hath aneſtat 
but for five years. Co. Lit. 42. 
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If tenant for life ſhall remain beyond the ſeas, 
"elſewhere abſent himſelt by the ſpace of ſeven 


- 

s 

1 of his life : in any action to be brought by the 
as for or reverſioner, fuch perſon ſhall be ac- 
9. 

to 


counted dead: and the judges, on any ſuch ac- 


ion brought, ſnall direct the jury to give their 
rerdict, as if the party was dead. But if ſuch 
wo Wl pron ſhall return from abroad, or be made 
of N ippear to be living; he ſhall recover the pro- 


te, tts of the land with intereſt; for the time he 
on, hach been kept our of the ſame. Sat. 19 Car. 
and 2. c. 6. | y | a 9 
bis And by a ſtature fince made, perſons in re- 
efit Wi mainder or. reverſion of any eſtate, after the 
But WH death of another, on affidavit in the copirt of 


chancery, that they have cauſe to believe ſuch 
ther perſon dead, and his death conceal 


we Nnay move the lord chancellor to order ſuqh per- 
take Win to be produced; and if he be not produced, 
part] e (hall be taken as dead, and thoſe in reverſion 
n the muy enter upon the eſtate. 6 Ann. c. 18. 
at by WI 7. Tenant for term of years is when lands or 
ot be ents are let to another perſon for a certain 
. nor erm or number of years to come, and the lef- 
ly, r enters on the lands by virtue of this leaſe, 
Ran ben he is called tenant for term of years. Co. 


it. 24. | 

A term is granted to a man for eighty years, 
be lives ſo long ; this term determines by his 
a hun t:th : and a leale for one thouſand years is not 
freehold, or of ſo high a nature as an eſtate for 
annV0 Se. If tenant for life, and he in-remainder in 
make a leaſe for years by indenture, ren- 
3 it is, during the life of the tenant 
life, the leaſe of tenant for life, and the 
mation of w_ remainder; and _ 


years together, and no ſufficient proof be made 


„Sc. 


966 


the death of tenant for life, it is the leaſe of 


much thereof as is undiſpoſed of by the huſband. 


| leaſes to be good againſt her heirs, as is d. 


to another ſo many of the years as ſhall be tc 


to hold after the death of the leſſor for twent 


him in remainder : arid in an action brought 
upon ſuch leaſe; during the life of tenant for 
life, the declaration muſt be on a leaſe made by 
him only, Sc. Co. Rep. 153. O. Lit. 45. 
Gro; Car. 154. BNA s... 

Where a man had a term for years in the 
right of his wife, made a leaſe thereof to com- 
menee after his death; he died, and the wife ſur- 
vived, and this was held good againſt the wife : 
for the huſbandiduring his life might have ſold 
the. whole. term which his- wife had in it, or any 
part of the term; but the wife ſhall have ſo 


If a man is ſeiſed of any eſtate in fee · ſimple, or 
fee tail, in right of his wife, or jointly with 
her; the wife is to join with the huſband in 


46. Poph. g. „ r ace 
One poſſeſſed of a term for forty years grants 


come at the time of his death; it is void for 
uncertainty: but if the land had been demiſed 


years, Sc. it had been good, O. Rep. 155 
2. Rep. 36. | 

8. Tenant at will is where lands are let tc 
hold at the will of the leſſor; here the leſſo 
may put out the leſſee when he pleaſeth: but 
the leſſee ſows the land, and before the corn 
ripe the leſſor puts him out; yet the leſſee ſt 
have the corn. Lit. 63. e 
lf a man enters into land by conſent of th 
owner, he is tenant at will: ſo where a man 
in poſſeſſion, and has paid any rent to the lane 
lord, tho' but a quarter's rent, and altho the 
72 | | 0 
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was no agreement between the owner of the 
land and the tenant, this may be a good tenan- 
cy at will; for it ſhall be preſumed the rent 
was received upon ſome private contract. T. 
Raym. 147. 2 Lil. Abr. 155. 47 * 

A leaſe at will ought regularly to be at the 
uill of both parties; and the leſſor and leſſee, 
where the eſtate is at will, may determine the 
vill when they pleaſe: but if the leſſor doth it 
within a quarter, he ſhall loſe that quarter's rent; 
and if the leflee doth it, he muſt pay a quarter's 
rent; he ſhould determine his will on the very 
day of payment of therent. If a man makes a 
leaſe at will, and dies, the leaſe is determined 
and if the tenant continues in poſſeſſion, he is 
tenant at ſufferance. O. Lit. 55, 57- 2 Salk, 
413. Ld. Raym: 707. 

Words ſpoken' off from the land by the leſſor 
will not determine the will, until the leſſee hath 
notice thereof: but an actual entry in the ab- 
ſence of the leſſee will determine it. And the 
leſſor may come upon the land, and forbid the 
leſſee to hold any longer; or he may enter 
thereupon, in the preſence of witneſſes, and ſay, 
Ide here enter and take p'ſſeſſion of this my land, 
&, and ſo ouſt the tenant at will. Co. Lite 
56, 57. | | | 


Tenant at will is not bound to repair, as te- 
nant for years is; but if he commit voluntary 
waſte, action of treſpaſs may be had againſt 
bim: though for permiſſive waſte there is no 
remedy. Co. Lit. 57. 5. Rep. 13. 1 

But now the doctrine ot tenancy at will ſeems 
almoſt entirely exploded, for it is held by an 
opinion of the firſt authority, and there is no 
ſuch tenure ſubſiſting at this day; for the na- 
ture of the tenure 1 2 upon the tiny 

2 | 


— 
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for payment of rent; for inſtance, if it be pay- 
able quarterly, the agreement is a leaſe for a 
quarter of a year, and cannot be determined 
either party without a quarter's e, os 
for any other given time. 

Tenants for term of life and term of year 
vide more of under title Leaſe. - 

In this place I ſhall take ſome notice of Go 


| 2ybold and C tenures, which I ſhall di- 


vide inte | 
TT Copybold eſtates held for lives. 


2. Copy holds in fee, and their qualities. 
5 0 nee. s widow's eſtate. 


1. Tenant by copy. of avant or copy- 


| hold tenant, is Fich who holds lands or tene- 
ments of his lord for life, or in fee, by copy 


of court- roll, made by the ſteward of the lords 
court; and a copyholder in former times had 
but an eſtate at will, in judgment of law; but 
now by the cuſtom of the manor, theſe eſtates 
are deſcendible, and the heirs of the - tenants 
ſhall inherit. Lit. Ten. 40. 

This tenure is called Baſe-T enure, becauſe 
held at the will of the lord: but the eſtate of a 
copyholder is not merely at the lord's will, but 
ad voluntlalem domini ſecundum conſuetudinem mi 


nerii; ſo that the cuſtom of the manor is eſſen- 


tial to copy hold eſtates; for without a cuſtom, 
or it copy holders break their cuſtom, they are 


ſubject to the will of the lord; and as a copy- 


hold eſtate is created by cuſtom, lo tis e 
by it. 4. Rep. 212. 

I Copyhold land cannot be ads at ls day; 
for the pillars of a copyhold eſtate are, That it 


| I been demiſed ume out of mind by copy of 


- Court* 


* 
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court roll; and that the tenements are parcel of 
or within the manor. A mano is loft where 
| there are no cuftomary tenants or copy holders: 
and if a copyhold comes into the hands of t 
8 lord, and he leaſes it for one year, or half a yea 
| or for any certain time, it can never be grante 
. WH by copy after; and if a Ie for bargains 
- and ſelis his copyhold to à elle for 3 Oe. 
his copyhold is extinguiſned, Lit. 58. 4 
Rep. 24. 2 Dan. Abr. 17 16,206, 
| Theſe copyhold eſtates are mach 
| for three lives: and when any copyholder f 
lfe refuſeth to pay his rent, or upon ſummons 
refuſes to come to court and be ſworn of the 
y- homage, or to make preſentment; if he com- 


* mits voluntary waſte, or cuts down timber on 


Dy his WW nds, except it be for reparations, 


i's y are forfeitures of his copyhold : but a co» 
ad 125 for life conamitung alte (hall not for- 
ut it the eftate of him in remainder; and ation 


cf the cate lies for him in remainder againſt co. 
pyholder for life that commits waſte, f * 
bolder may make a leaſe for obe year of 
tate, by the general cuſtom, and. no 5 
wiout incurring 4 forfeiture ; but he ma 
make ſuch à leaſe fora year, aud 8 
the leſſee, that after the end of that year, he 
ſhall have the fame for another year, and fo du- 
ing the ſpace 221 ſeven cars, 85 Ov. Elix. 
ig. Coo. Car 24 ; Lev. 129. O0. fa 
00. 6 Mod. 1705 

The grant o Noa * u 

ech by furrenser and admittance: 4 copy yo 


file than by fufrender to the lord, to the uſe 

y of af him that is to have the eſtate. By the com- 

zutt- mn cuſtom of copy hold eſtates, copyholders 
| X 


3 uy 


cannot transfer his intereſt to à ſtranger, other- 
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may ſurrender in court, and need not alledge 
any particular cuſtom for it; though if they 
ſurrender out of court, into the hands of the 
lord by cuſtomary tenants, Sc. particular cuſ- 
tom muſt be pleaded ; ſurrenders may be made 
by attorney, but not admittances. Copyheld- 
er for life pleaded a cuſtom, that every copy. . 
holder for life might in the preſence of two 
other copyholders int who ſhould have his 
eſtate after his * without any ſurrender. to 
his uſe; and that thoſe copyholders might aſſeſs 
a fine, Sc. and it was adjudged a good cuſtom, 
And by the cuſtom of ſome manors, where co- 
py hold lands are granted to two or more per- 
ſons for their lives; the perſon firſt named in 
the copy may ſurrender all the lands. O. Li. 
88, 59. 9 538 75. Kol. Abr. 500. 4 Len. 
238. Nelſ. Abr. 4. 
A cuſtom to compel a lord to make a grant, 
is againſt law ; though it may be good to admit 
a tenant, On admittances, a fine is paid to the 
lord; and fines may be due on every change 
of the lord or tenant, and are either certain by 
cuſtom or uncertain; but muſt be reaſonable. 
In caſe of ſurrender, it is ſaid: the lord may 
make what fines he pleaſes. A heriot is due to 
the lord of the beſt beaſt, or other thing, upon 
the death of a copy hold for life, or in fee 
and is diſtinguiſhed into heriot:cuſtom and he- 
riot-ſervice ; for the firſt the lord may ſeize any 
beaſt of the tenant any where, and for the laſt 
may diſtrain on the land, c. And a lord may 
take a diſtreſs of any man's beaſts which are 
upon the lands, and retain them until the henot 
is ſatisfied, Moor 788. 4 Rep. 27,128, Gt 


? 


| — Copybold 25, 31. Plow. 96. A 
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inheritance, to hold to a man and his heirs, 
Where there is tenant for hfe; remainder in fee 
of a copyhold; he in remainder may ſurrender 
kis eſtate: the admittance of copyholder for life 
an admittance ot him in remainder; and the: 


remainder man may after the death of tenant 


Ez. 504. 3 Leon. 329. 


ln admittance of copyhold tenants upon vo- : 


untar grant, the lord is proprietor; but in ad- 
mittanee upon ſurrender, or by deſcent, he is 
oly an iuſtrument of conveyance : an a ſurren- 
Gs, the perſon making it, continues tenant till 
dmittance of the ſurrenderee; but he an- 
wor away the land, or ſubject it to any other 
ncumbrancesthi at the time of the — 2 
and till admittance, which is the giving of poſ- 
ſeſſion, the tenant” hath not an eſtate therein 


; 
| 
e 
- 
e 
. 
3 for life, ſurrender without n e 5 
* 
to 
els 
m. 
00 


pyholder may enter, and bring treſpaſs, before 


age Amittance, he being in by deicent'; and may 
by WY furrender before his admittance, tho? he is not 
ble. :complete denant, to be ſworn of the ho 


jury, or maintain à plaint in the ſord's court. 
A urrender out of court is to be preſented at 
the next court; and if the ſurtenderer or ſur · 
ſenderee die before preſentment, it is held a 
reſentment afterwards makes it good; tenants 
refuſing to preſent are 1 in the lord's 
curt ; and the lord not as ty t may be 
compelled to it in _ 4 Kep. 21, 22. 
inp, Cop. Se 39. Li Lit. 234. Cro. Elz. 


lf the beis of. copgholder. in fee, being of 

ge, do not come in and be admitted; upon. 

wee ſolemn Pn made at three — 
X 4 ver 


2. A copyhold eſtate in fee is copyhold of 


vhich he may ſurrender. But the heir of a co- 
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veral courts, if the death of his anceſtor be pre- 


ſented, he may forfeit his eſtate: but if an in- 
fant come not in to be admitted, it is no for- 
feiture: ſo one beyond fea, &c. And by parti- 
cular cuſtom theſe forfeitures may be mitigated, 
and the copyholder only amerced. No infant 
or feme covert, ſhall farfeit any copyhold lands 


for their neglect to come to court to be admit- 
ted, or refuial to pay any fine; but on their 


defaults, the lord or his ſteward may name a 
guardian or attorney, and ſo admit them; and 
enter on the land, and receive the rents, &c. 
till the uſual fine is paid. 4 Rep. 27. Sid. 
Meant ane 

Some ſtatutes extend to copy hold lands, and 
ſome not; the ſtatutes of fines bar copyhold 


eſtates; and they are within the ſtatutes of li- 
mitation, and the acts againſt bankrupts: but 


copyholds are not within the ſtatute of join- 
tures, or of uſes 3 nor ſhall be extended in exe - 
cution. Sav. 67. Gilb, Ten. 160, 188, 242. 
Rol. Abr. 888. Co, Car. 44. Hardr. 433. 
O. Benl. 163. 3 G. 9. 6 Vin. Abr. 169. pl. 4 
3 Read. Stat. Lam. 12 3. 2 1nſt. 396. C. Cop. 
149. A copyhold cannot be entailed by ſta- 
tute, but by cuſtom it may: and as copyholds 
may be entailed by cuſtom, ſo by cuſtom may 
the tail be cut off by ſurrender ; and a ſurrendet 
may be to the uſe of a man's will, Sc. A plaint 
may be made in the court of the manor, in na- 
ture of à real action,;z and a recovery ſnnall be 
had thereon againſt tenant, in tail, which ſhall 
be a diſcontinuance to the eſtate - tail. Or, 
Elz. 879. 4 Rep. 22. Co. Lit. 60. Brown, 
121. Stat. 16 Ed. ft. 4. 32 H. 8. c, 2. 13 
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Copyholds deſcend according to the rules and 
* maxims of the Common Law ; but copy hold 
Fo inheritances have no collateral qualities, which 
_ Jo not concern the diſeent; as to make them 
d, iſlets, to bind the heir; or whereof the wife 
nt may be endowed, c. Tho' by particular cuf- 
ds WI tom, a huſband may be tenant 2 the curtely, 
it- and the wife be tenant in dower, Se. Cro. 
cir Wl Liz. 148. 361. : 


oY 


J. The copyholder's widow's eſtate i3 created 


A 

nd by cuſtom and in ſome manors every. man's 
Je. life. hath a widow's eſtate annexed to in, and in 
1. others only thoſe lives that are purchaſers. 
ths As this tenure. during widowhood ariſes out 
and Wl cf the huſband's eſtate; therefore his admit- 
old Wl tance is the admitance of her; and ſhe who 
{ lr 


hath a widow's | eſtate: by the cuſtorn of the 
ol 


but WY manor, on the death of her-- huſband is not 
in- obliged to pay a fine to the lord, Gr. her 
exe- ll cſtate being only a branch of the huſband's, 
242. Alo when a cuſtom is, that the wife of every 
433. WH <pybolder ſhall have her Free-Bench, after the 
ol. 4. Wl Gcath of the huſband, the law caſts the eſtats 


upon the wife, ſo that ſhe ſhall have it before 
22 Sc. Hut. 18. Hob. 18 1. 2 Danv; 

J. 184. | & 1654 edt al; Gr Fal 

But where a wife is entitled to her Free- 
Bench by cuſtom, and a copyholder in fee ſure 
renders to the uſe of another, and then dies, it 
hath been adjudged that the ſurrenderee ſhould 
hae the land, and not the wife: 'becauſe the 


FS 


S x 


— 


\ (hall I vife's title doth not commence till after the 


s. Leath of her huſband ; but the ſurrenderee's 
roun. I tle begins by the ſurrender, and the admit- 
, 13 nee relates to that. Co. Lit. 59, Salt. 10g. 
1 Mod, 49. 2 4. . ; | 1 
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4 
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A married woman may receive a copyhold 
eſtate by ſurrender from her huſband, becauſe 


| ſhe comes not in immediately by him; but by 


the admittance of the lord according to the ſur- 


render. A feme covert is to be ſecretly exz- 


mined by the ſteward, on her ſurrendering her 
eſtate. 4 Rep. 29. 1 Infl gg, 
If any copyholder, paying the ſervices due, be 
ejected by the lord, he or ſhe ſhall have treſpaſs 
anon many; "AG Ir. TER 
| Leaſe for years by a copyholder, with li- 
cence, defeats" the widow of her Free-Benth, 
where ſhe would hgve been entitled to it, if her 
huſband had died ſeiſed. Cowp, Rep. 481. 
Difference between * Free-Bench and dower, 
Cowp, Rep. 481. © 865 3 


Quere, whether copyholds within ſtat. 27 
Elz. chap. 4. Cowp. Rep. 75. 


If ſtatute for allotting lands within a manor, 
directs all diſputed claims to be tried by a 
feigned iſſue,' and limits the time of bringing 
it to fix months, an _— t againſt a 
copyholder within time, and abated by his 
death, muſt be revived againſt the heir, within 
fix months after the plaintiff has notice of the 
deſcent tho the heir had not been admitted til 


| 5 that time. Comp. Rep. . 


ne groſs fine cannot be aſſeſſed on the ad- 
Hou to ſeveral copyhold tenements. Doi . 

os + 32 EÜ .f Un 5 
If a copyhold be granted for term of years, 
executor of termor, is obliged to be admitted ; 
and the lord is entitled to a fine, upon ſuch ad- 
mittance. 1 Burr. Rep. 218. * 
Copyhold eſtate according to ſurrender not 
admittance, 3 Burr, Rep. 1544. Loffi's Re 


390. Copy- 
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| Copyhold _ liable to ſpecial wes” 
2 Bl. Rep. 11 

ö Cuſtom to bar .intails of copyholds, by re: 

a covery or ſurrender, good. lf. Rep. 27. 
Me 2 Stra. 1197: 2 Bl. Rep. 944. 

ff Cuſtom. for feme covert to a without 
l her huſband, void. 2 Will. Rep. 1. l 
bs Single. inſtance ſufficient to prove. cuſtom of 
„ manor. 3 BM Ke $3.0 +. 15911/4þ 46 
li 


L The ſeveral other heads of the chapter che 
h particularly to, 1 


I, Anceſtors and the - laws concerning 


them. 


3. Executors appointed by will. ur 
ith Adminiſtrators by Ratutac! 21 t 


1. Anceſtor ſignifies as much a8 a "predeceſipe, 
or one that has gone before in a family: but the 
law makes a difference between what we com- 
monly call an anceſtor, and a predeceſſor ; the. 
one being applied to a natural perſon and his 
Bs, and the other to a body "uy _ 
their predeceſſors. 

A prepoſſeſſor of an eſtate hath been called 
anceſtor, and there is homage anceſtrel, and 
ſome writs that are called anceſtrel, Sc. Homage, 
duxcefirel is where a man and his anceſtors have 
time out of mind held their land of the lord by 
homage, or ſervice. of ſubmiſſion z and ſuch lord 
s obliged to acquit the tenant againſt all other 
lords above him, and if the tenant is impieaded,. 
ſhall warrant the land, c. But there mult. be 
i double preſcription for it; ſo that the ſame. 
cart and his VET whoſe heir he is, — 4 


2. Heirs to perſons dying ſeiſed of lands, | 
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hold the ſame land of the ſamè lord and his an- 
ceſtors alſo, whoſe heir the lord is, time out of 
pan Oc. Terms de Ly. 392: Lit. Sn. 

F. NM. B. 269. 

85 writs anceſtrel are we aſſiſe of Mort 4 
Anceſtor, and Durrein Preſentment ; where a man's 
anceſtor dies ſeiſed of lands, or preſented to a 
church, &c. to recover the ſame from an abator 


or diſturber. Reg. Orig. 22 3, 30. 


2. An heir is one that ſucceeds by diſcent, 
to lands, tenements and hereditaments, being 
an eſtate of inheritance: and a perſon cannot 
be heir till after the death of the anceſtor ; for 
in his life-time, he js only heir apparent, or at 


law. '# WY 3 


The word Heirs comprehends beirz of heirs 
in inſinitum if lands are given to @ man and his 


5 1 all his heirs are ſo totally in him, that he 


give his lands to whom he will, But 2 
ard, an alien, though born in law ful wed- 
lock, perſons attainted of tresſon or felony, 
whoſe blood is "corrupted, may not be heirs, 
An ideot or lunatic, one excommunicated, an 
outlaw in debt, treſpaſs, perſons attainted in 2 


N Ge, may be heir to a man, 0. 


An Ga nceſtch ebuld not by we Common Lav, 
—— away lands by will from his heirs at law, 
without conſent of the heir; but by the Stat. 

32 H. 8. of wills, the law is altered in that 
pin The heir being very much favoured at 
dubious words in a will ought to be inter- 
preted for his benefit; and not to Kinder him: 
an — ſnall enforce” an adminiſtrator to pay 
debts with the petſonal eſtate, to to preſerve the 
inheritance: he is not bound in the bond gf his 
anceſtor, unleſs expreſsly bound; if im a bond a 


man binds his heirs, but not himſelf, it is void. 
A man 


— 


A man ſhall never bind his heir to warranty, 
where he himſelf was not bound: a grant of 
unuity muſt be for a man and his heirs, to bin 
the heir, though there be aſſets ; and if named, 
an heir ſhall not be bound, except there be af. 
ſets, as lands, &c, by diſcent. 2 Lil. Ar. 11. 
Noy 185. 2 Saund. 136. Co. Lit. 386, 144; 
(banc. Rep. J, 280. E235 

Where Ge/tuy que Trufl dies, leaving a truſt 
in fee-fimple to deſcend to the heir; this truſt 


nt, vil be aſſets by diſcent in the heir's hands, and 


ng de liable to the obligation of his anceſtors : an 

"ot is ſaid, when aſſets deſcend, a Scire factas for 
for debt lies againſt the heir of an heir, to the tenth 
' it Wcegree. Heirs and executors are both 0 0 
| ible upon ſpecialties: but if the heir is ſued for 
eirs te debt of his anceſtor and pays it; he ſhall 
his be reimburſed: by the executor of the obligor, 


| #ho hath perſonal aſſets. 29. Car. 2, 3. perpe- 
ta uned by 1 Fac. 2. c. 17. . 5. WNoy 56. Dy. 
fed. z. Chanc. Rep. 74. TORE», 
on, An heir may bring an action againſt one that 
ers. aures the monument, Sc. of his anceſtor. 
an ind the coffin and ſhroud of the deceaſed are 


tte executor's or adminiſtrator's; but the dead 
body belongs to no one: tho! in all caſes where 
lxen away, actions and proſecutions may be 
ad. 2 Inſt. 202. See Action of debt, &c. 


tention apparent on the face of the will, un- 


other, Curop, Rep. 661. Doug. Rep, 763. 


nter. The word © Hers” conſtrued to mean heirs 
1 * {he body. Dat Rep. 348. 3 V Ribs 
e the 


* Heirs of tle body” are ſometimes conſtrued. 


ds of limitation. Dougl. Rep. 340. 


Heir at law cannot be diſinherited by plaineſt 


6 the eſtate is completely deviſed over to. ; 
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king a will may be executors; and fo may ſome 


wrong, and ſhall be ſued as executor : but ever 


Sometimes as words of purchaſe. Doug), 
Rep. 487, 506. n. N 

© Marternal heirs ſometimes preferred to patet- 
nal, and ſometimes viſe verſa. Dougl. Rep. 
ro 1 Ret 3 
Heir may bring ejectment of copyhold lands 


before admittance. 2 Wulf. Rep. 14. 


. Whoever claims as heir by deſcent, muſt 
make himſelf heir to the perion laſt actually 
ſeiſed, and in poſſeſſion of the inheritance, 2 
Wilſ. Rep. 45. 3 Will. Rep. 326. 
Whoever takes as heir male, by purchaſe, 
muſt be both heir and male. MX. Rep. 20. 
Relation by balf blood, cannot be heir. Loft; 
Rep. 296, &c. e 
3. Executor is he to whom the execution or 
rmance of a man's will is committed after 
is death. All perſons that are capable of ma- 


others; as an infant may be executor, but not 
act till ſeventeen years of age, a woman covert 
may be appointed executor ; ſo may an excom- 
municate or outlawed perſon, &c. But popiſh 
recuſants convict cannot be executors. 4 %. * 
335. 5 Rep. 29. 6 Rep. 67. * : 

If a man, whois neither executor or admin 
ſtrator, act as an executor ; as when he takes 


into his hands the goods of the deceaſed, andi 
converts them to his own uſe, or alters the pro- K 
perty by ſale, Sc. or if he deliver the goods io 

creditors or legatees; receive any debt due tc w 
the deceaſed, Sc. he is execator in his ou 10 


taking of the deceaſed's goods, is not an ac 
ceptance to make one chargeable; for if a ma 
take away his own goods in the houſe of the 

: deceaſed ; 


7 


deceaſed ; or. uſe ſome of the of the de- 
ceaſed in the neceſſary occaſions of his fa- 
mily ; bury the deceaſed, and fell his goods 
for that purpoſe, Sc. theſe will not make a 
man executor. in his own wrong. 5 Rep. 31. 
$ Rep. 135. 9 Rep. 39. Oy. 166. Noy's 
Max. 103. | 7 | 

Executors legally appointed may accept or 
refuſe the executorſhip: and if there are many, 
and one proves the will, and takes upon him 
the executorſhip, it will do for all; but the reſt 
F may at any time after join with him, and inter- 
. meddle with the eſtate; but in caſe they all re- 
f fuſe, none of them ever after will be admitted: 
fs here the ordinary, or where an- executor dies 
before the will is proved, grants adminiſtration 
with the will annexed. In the eye of the law 
all, who take upon them the executorſhip, are 


"uh but as one executor; and moſt acts done by or 
nw any one of them, are acts done by or to all: 
er aCtions are to be brought by executors, in the 

name of all of them, altho' ſome refuſe the exe- 


cutorſhip ; though he or thoſe only that admi- 
niſter ſhall be tued, in actions againſt them. 
9 Rep. 37. Perk, 485. Co. Lit, 113. 

Abr. 924, 918. 


will, he may take the goods himſelf, or autho- 
nze another to ſeize them for him; or may re- 
leaſe an aCtion, debt or duty, or do any thing 
5 executor, before probate of the will, ſo as 
be afterwards proves it; unleſs it be bringing of 
actions for debts, . c. to maintain which, he 
mult ſhew the teſtament proved. His office is 
to bury the teſtator in a decent manner accord- 
15 to his rank, and with regard to the eſtate 
left: he is to make an inventory of a 


As an executor hath his power wholly by the 
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and chattels of the deceaſed, with their value, 
and all debts due to the teſtator; then prove 
the will in common form before the ordinary, 
by his on oath, or by witneſſes, if required; 
and being exhibited in the regiſter's office of 
the eccleſiaſtical court, a copy in parchment is 
ivered the executor, under the -ordinary's 
ſea], which is the probate : and when all this is 
done, an executor muſt pay all debts, before 
legacies, in the order following, viz. After the 
funeral charges, the king's debt is to be pre- 
ferred z then debts on judgments and ſtatutes; 
debts on mortgages, bond and other ſpecialties; 
rent, ſervants wages, debts -on ſhop-books, 
Se. Plowd. 27). Co. Lit. 292. 5 Rep. 28, 1. 
Rol. Abr. 91), 926. Perk. 486. 
Amongſt debts of equal degree, the executor 
may pay himſelf firſt; but if he pay the debts 
in any other order, he is anſwerable for the debt 
of a higher degree, altho' it be out of his own 
eftate. - Thoſe debts, that are firſt ſued for, ſhall 
be firſt paid; and where no ſuit is begun, the 
executor may pay the whole debt to any one 
creditor in equal degree, though there be no 
aſſets left to ſatisfy another any part of his debt. 
Where there are two executors, and one dies, 
debt is to be brought againſt the ſurviving exe- 
cutor; not the ſurvivor and the executor of 
the deceaſed; but in equity, the teftator's goods 
are liable in whoſeſoever hands they are. And 
by ſtatute, executors of executors ſhall anſwer 
for goods, as the firſt executor : alſo they may 
bring actions of debt, account, &c. and execu- 
tors ſhall have the like writs, actions and pro- 
ceſs, as the teſtator might have had, and tre(- 
paſs and damages for wrong done to him. NM 
Max. 104. Leon. Ca. 304. Chanc. Rep. 57. 
Sat: 4 Ed. 3.c. 7. 25 Ed. 3. fl. 5.c. 5. FA 
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After the debts are paid by the executor, he 
js to pay the legacies z.in payment whereof he 
may prefer, a legacy io himſelf : then he may 
pay what legacies he pleaſes firſt ; ot pay each 
ſegatee a part in proportion, if there be not 
enough to pay every one his whole legacy; and 
he is not bound to order, as in caſe of debts due 
ſtom the teſtator. But if there be a ſpecifick 
legacy, as of a ſilver tankard, Ae. this muſt be 
delivered before any other legacy; if there be 
aſſets: and where there is enough to pay all the 
legacies, they ſhall be paid ; but hen there is 
not enough to pay debts, or more, the legatees 
muſt loſe their legacies. If an executor pays 
out the aflets in . and afterwards debts 
appear, of Which he had no notice, which he 
is obliged to pay; the executor by bill may 
force the legatees to refund. Hud. 545. Of 
fic. Exec. 204, 21. 2 Venir. 348. Cans. Rep. 
136 <b..cm es n ry 

All the goods. and chattels, which belonged. 
to che teſtator at the time of his death come 
to the executor as aſſets, and make him liable 
to the debts and legacies of the creditors and 
legatees; goods, chattels, debts Ac, recovered 
by the executor, by action after the death of 
the teſtator, ſnall be accounted aſſets; not be- 
fore recovered. If an obligee makes his obligor 


executor, this is a, releaſe in law. of the debt: 
but it ſhall be aſſets in his hands; and where 
an executor hath a bond, and releaſes the debt, 
tho' without conſideration, it will be aſſets. On 
a Scire facias againſt an executot, he cannot 
plead fully adminiſtered ; but mult plead ſpe- 
cally, that no goods of the teſtator are come 
tv his hands: ſpecial bail is not required of 
heirs, executors, c. e 


| 
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the debt of the an and executors and ad. 


miniſtators ſhall pay no coſts. 6 
2 Lit. 574. 8 Rep. 7 2 . 2 
8. c. 8. N 

On perſonal demand againſt an executor, 
chite can be no judgment de bonis ami 
Corp. Rep. 289. 

Executor having affets fufficient conſiders. 
tion for promiſe by him, to pay a legacy. Coup: 
Rep. 290, 293.4 | 

What achons ſurvive againſt executar, 
Cop. Rep. 378. 

Executor eannot be fied in county court of 
Meddleſex. Deongl. Rep. 267, 264. 
© Probate of will only neceffary to diate cx 


ecutor to ſue for debts, © Lofi's Nep. 81. 


Payment of intereſt not concluſive evidence 


A 7 8 executor, of his having aſſes, Lifts 


68, 69 


Executor, in . pays cofts on diſcon- 


tiuuing. Bl. Rep. 451. 3 Burr. Rep. 1457. 


Executor may demiſe before probate of will, 


lands thereby demiſed. 2 " BY: Rep. 692. '$ 
Burr. Rep. 260. 

4. An adminiſtrator is one who hath the 
goods of a man dying inteſtate, without making 
any will, committed to his charge by the ordi- 
nary: who muſt make an inventory of the 


goods of the deceaſed, in the [preſence of tuo 


creditors the next of kin, or two neighbours, 
and deliver it upon oath to the "ordinary. 

The ordinary of every dioceſe is to appoint 
adminiſtrators, to gather up and diſpoſe of the 
Foce of the deceaſed ; account for them, c. 


y the Stat. Weſt. 2. 13 Ed. 9:40. 19. And 


on granting adminiſtration, bonds with ſureties 


1 ars, taken for faithful diſcharge of truſt, and 


render - 


=_ — 0 7— — LR. 
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- WW rendering accounts. 22 & 23 + Car. 2. c. 10 
. perpetuated by 1 J. 2. c. 19. / 5. Widows, . 


4 and the neareft of kin, are to be appointed 0 
miniſtrators ; and the mother ſhall have admi- 


6 niſtration of goods of a child, before a brother 
s, or ſiſter, Sc. The huſband ſhall be admini- 

{trator of the wife's goods, and the wife of the 
P huſband's; and if there be no huſband or wife 


»; Wl fron the death of either, then is adminiſtra- 
ion granted to children, ſons or daughters; if 
's, no children alive, to father or mother; and if 


none ſuch, to brother or ſiſter ; and then to next 
of of kin, as uncle, aunt, couſin. 21 H. 8. c. 4, 8. 


9 


| 4 Rep. 51. . Vemir. 2x7. 7. 93. 8 
* A perſon of the half blood, is in equal degree 
of kindred, to have letters of adminiſtration, as 
one of the whole blood: and adminiſtrators are 


be made adminiſtratur; and where adminiſtra- 
tion is neglected, the ordinary may grant to a. 
ſtranger letters to gather the goods of the inte- 
ſtate; or may take them into his own. hands, 
to pay the deceaſed's debts in ſuch order as an 


executor. . or | adminiſtrator ought, to do it. 


delegates; if an adminiſtrator die, his execu- 


173. 8 Rep. 136. Lev. 157, 186. 


« 4 


1 
A 


to diſtribute equally between whole blood and 
half blood. ' A...creditor or other perſon, may 


Where adminiſtration is granted, it ſhall not 
be revoked without juſt cauſe ; though if grant- 
ed where not grantable, may be repealed by 


tors are not adminiſtrators ; but new admini- 
tration ſhall, be had. Lil. Abr, 40, 2 Lev: 


The eſtates of perſons dying inteſtate, are to 
te diſtributed by adminiſtrators, one third to 
the wife, and the reſidue equally amongſt the 
children, and their repreſentatives; if no chil- 
ten, one W AL, - 
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to the wife, and the reſt equally to the next of 

kin: and if no wife, but children, it ſhall be 

diſtributed , amongſt. the children, and if no 

children nor wife, to go to the next of kin in 

equal degree. But this is not to extend to eſtates 
O 


feme coverts, Sc. And where children die 


after their father, without wife or child, the 
mother and SOL Gone and ſiſter, and their 
repreſentatives, ſhall have equal ſhares in their 
eſtates, No repreſentative "ſhall be allowed 
after brothers and fiſters children; and children 
advanced in the inteſtate's life-time, are ex- 
cepted by the ſtatute 22 & 23 Car. 2. c. 10. 


14 Geo, 2. c. 20. % 9. 29 Car. 2. c. 3. J. 25. 


perpetuated by 1 Jac. 2. c. 17. / 5. 1 
Againſt an adminiſtrator, and for him, ac- 
tion will lie, as for and againſt an executor; and 
he ſhall be charged to the value of goods, and 
no further, unleſs he waſte the goods of the in- 
teſtate; but an adminiſtrator can do nothing 
till adminiſtration is granted. Vent. zo). 
Touts temps pris, the manner of pleading it 
by an adminiſtrator. Say. Rep. i888. 
Right of granting letters of adminiſtration 
does not depend upon the dying within 4 
a ores but upon the leaving goods therein. 
r | 
Letters of adminiſtration may be acted un- 
der, until they are revoked. Say.” Rep. gg. 
If letters of adminiſtration are revoked, after 


execution executed upon a Judgment, audilo 


uærela lies. Say Rep. 100. * ja 

Creditor as well as next of kin has right to 
ſue e adminiſtration Fog 47 name of 
archbiſhop or ordinary. Nep. 140. 
Hluſbaad's right of Croc to his 

wife, is tranſmiſſible to his repreſentative, and 
ſhall not go to her's. Vs. Rep. 168. i 


If the huſband does not reduce wife's right, 
into poſſeſſion, and/ſhe ſurvives and then dies, 
her repreſentative; ſhall. have it. Will. Rep. 
| 169. | r N | 2 
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r Of the Laws relating to Marriage, Baſtardy, 
F OO Infants, Jdeots, Lunatich. 
i ARRIAGE ſignifies the lawful 
N conjunction of man and woman in a 


conſtant ſociety and agreement of liv- 
ing together, till the contract is diſſoſyed by 
death or breach of faith, or ſome notorious 
miſbehaviour, deſtructive of the ends for which 


it was intended ; and mutual conſent be- 


=. 
- 
- 


tween parties tis ſaid makeg the 3 
before conſummation. I ſhall qiyige this ſub- 
ect of marriage into divers party pr branches, 
„ n 8 e 


1. How marriages are ſolemnized, 
2. What perſons may marry. 
3. Contracts of marriage. 
4. Rights of huſband and wife. 
5. Marriage ſettlements and jointures. 
1. Marriage was inſtituted in a ftate of in- 
the rights of human nature; and as to the ſo- 
lemnization of marriage, this is a civil right, 
regulated by the laws and cuſtoms of the king- 


dom or country where we reſide; and every | 
ſate allows ſuch previleges to the parties as ſt 


1 
. 


nocence, for preſervation thereof, and is one of 


Gems expedient, By enies legal advantages 
| «17 a + , 448 to 


3: * '. 
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© Of Marriage, Baſtardy,” 
to thoſe who refuſe to ſolemnize their marriage 
in the manner it requires : but they cannot dif- 
ſolve a marriage celebrated in an other manner, 
marriage being of divine inſtitution, to which 
only a full and free conſent of the mind is ne- 


ceſſary. Moor. 170. 


There is a marriage in right or in pofleſſion ; 
and marriage de facto, or in reputation, as 
among Quakers, Sc. which is allowed to be 
ſufficient to give title to a perſonal eſtate : tho 
in the caſe of a Diſſenter, who was married to 
a woman by a miniſter of the congregation, not 
in orders, it was held, that when a huſband de- 
mands a right due to him as huſband by the 
eccleſiaſtical law, he ought to prove himſelf a 


huſband by that law to entitle him to it: yet 
this marriage was not a mere nullity, becauſe 
by the law of nature the contract is binding. 


Marriages by Romiſb. Prieſts whoſe orders are 


acknowledged 10 the church of Exgland, will 


have the effect of a legal marriage in ſome in- 
ſtances; as in the caſe of Mr. Fielding, who 
was married by a Romiſh prieſt to Mrs. Wadſ- 
worth + this was held to be ſuch a marriage, as 
make it felony in him to marry afterwards 
to the dutcheſs of Cleveland, * 4 Read. Sta. 
Law 200. 2 Burn's Eccleſ. Law 30. but mar- 
riages ſhould be ſolemnized according to the 
rites of the church of England, for the. parties 
to be entitled to the privileges attending mar- 
* here; as dower, thirds, &c. Leon, 53. 
00d's Inſt. 59. Salk. 1199. 
To guard. againſt: private marriages, it is or- 
dained, that parſons, vicars'or curates, marrying 
any perſons, or employing other miniſters to do 
the ſame, without publiſhitig the banns of ma- 
trimony according to law, or without a . 


— 


ſar the marriage firſt had and obtained, ſhall 
forfeit 1091. the perſons. ſo married 10/. and 
pariſh-clerks, Sc. ein. knowing it to be fo, 
5. by the ſtatutey & 8. M. 3. c. 35. And be- 


i. EE 


zzainſt a perſon; for combination, in procuring 
; clandeſtine marriage in the night, without 
banng or licence, between a majd-ſervant and a 


ind the parſon being in liquor was fined 100 


— S ©, 0 os -- 


raid ; but it does not appear that the marriage 


e- Wl could be made void. Cro, Car, g57. 

he By the ordinances of our church, when per- 
f ſons are to be married, the banns of matrimony 
jet dall be publiſned in the pariſh · church where 
aſe Wil they dwell three ſeveral Sundays or holidays, in 
ng. e time of divine ſervice; and if at the day ap- 


pointed for their marriage, any man do alledge 
uy impediment, as precontract, eonſanguinity. 
« affinity, parents not conſenting, where under 


(:terred, until ſuch time as the truth is tried; 
ud no miniſter ſhall celehrate matrimony be- 
ween any perſons without à faculty or licence, 
txcept the banns have been firſt publiſhed, as 


19 ſupenſion for three years; nor ſhall any 

53 aniſter, under the like pain, join any perſons 
I narriage who are ſo licenſed, at any unſea- 
is or- table times, or in a private place, Sc. Ru» 
rye t, Canon 62. . 


And on granting of licences for marriage, 
F or Gch a be firſt made before one 
be doctors of the r * 

| 4 he 


fore this ſtatute: an information was exhibited 


young gentleman who was heir to an eſtate; 
marks, and ordered to be mitted till 


ge, Sc. why they ſhould not he married, and 
become bound with ſufficient. ſureties to prove 
bs allega tion; then the ſolemnization muſt be 


lrefted by the book. of. common prayer, upon 


as to there being no impediment of precontract, 


that the marriage be openly folemnized in the 


Licences; as the teſtification of witneſſes of the 
_ conſent of pon and celebrating the mar- 
0 


quently in their own houſes, out of canonical 


common prayer; upon three Sundays preced 


Of Marriage, Baſtardy, = 
he and the woman live at ſuch a'place, c. and 
are willing to marry each other; that there is 
no impediment of precontra&t, conſanguinity, 
Sc. or any ſuit depending in any eccleſiaſtical 
court, touching any contract of 'marriage of ei- 
ther of the parties with any other, Sc. And 
then a Bond is entered into, to the like effect, 


or any ſuit depending, &c. that neither of the 
parties are of better eſtate than ſuggeſted; and 


church mentioned, in canonical hours, between 
eight and twelve in the morning, Ce. Licences 
to the contrary ſhall be void; and the parties 
marrying are ſubject to puniſhment as for clan- 
deſtine marriages, Can. 102, 

There are are ſome things diſuſed on granting 


riage in the pariſh-church where one of the 
parties dwelleth, &c. and notwithſtanding the 
canons, marriages: of perſons of quality arefre- 


hours, in the evening; and often ſolemnized 
by others in other churches, &c. which things 
are diſpenſed with, in regard to the ſubſtance 
of the marriage, to make the ſame good with- 
out all the ceremonies: But now 

* All banns of matrimony ſhall be publiſhec 
in anaudible manner in the pariſh-church, ot 
in ſome publick chapel, in which banns 0 
* matrimony have been uſually publiſhed, be 
« longing. to ſuch pariſh or chapelry where 
* the perſons to be married dwellz according 
to the form preſcribed by the rubric prefixed 
to the office of matrimony in the book o 


6 ing 


© ing the ſolemnization of marriage, during the 


« time of morning ſervice (or of evening ſervice, 
if there be no morning ſervice in ſuch church or 


« chapel upon any of thoſe Sundays) immediate» 
y after the ſecond lefſon : and when the per» 


© ſons to be married dwell in divers pariſhes or 
« chapelries, the banns ſhall be publiſhed in the 


+ church or chapel belonging to ſuch*pariſh or 


« chapelry wherein each of them dwell and 
« where both or either of the perſons to be mar- 
© ried dwell in any extraparochial place, 42 
no church or chapel wherein banns have bee 
© uſually publiſhed, then the banns ſhall be pub- 
liſhed in the pariſh-church or chapel belong- 
ing to ſome pariſh or 1 adjoining to 
© ſuch extraparochial place: and where banng 
{ ſhall be publiſhed in any church or chapel be- 
© longing to any pariſh adjoining to ſuch extra- 
© parochial place, the parſon, vicar, miniſter 
* or curate, publiſhing ſuch banns, ſhall under 
his hand certify the publication thereof, in 
ſuch manner as if either of the perſons ta be 
married dwelt in ſuch adjoining pariſh, and all 
* other rules preſcribed by the ſaid rubric, con- 
cerning the publication of banns, and the ſo- 
lemnization of matrimony, not hereby altered, 
* ſhall be obſerved : and in all caſes where banns 
* ſhall have been publiſhed, the marriage ſhall 
be ſolemnized in one of the pariſh churches 
* or chapels where ſuch banns have been pub- 
liſhed.” Stat. 26 Geo. 2. c. 33. J. . 
No parſon, vicar, miniſter or curate ſhall 
* be obliged to publiſh the banns of matrimony 
* between any perſons, unleſs the perſons to be 
* married ſhall ſeven days before the time re- 
* quired for the firſt publication of ſuch banns, 
* cauſe to be delivered to ſuch parſon, Sc. a 
notice 
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under the age of 21 years, after banns pub 


s notice in writing of their chriſtian and tur; 
names, and of their reſpective abodes within 
* ſuch pariſh, chapelry or extraparochial place, 


* and of the time during which they have dwelt 


in ſuch houſes reſpectively, 4d. ef, 2. 

| © No parſon, c. ſolemnizing marriages be- 
6 tween perſons, 'both or one of whom ſhall be 
« liſhed, ſhall be puniſhable by eccleſiaſtical cen- 
« ſures, for ſolemnizing ſuch marriages without 


* conſent of parents or guardians, whoſe con- 
_ ſent is required by law, unleſs ſuch parſon, c. 


have notice of the diſſent of ſuch parents or 
guardians. And in caſe ſuch parents or guar- 
' ca or one of them, publicly cauſe * 
declared, in the church or chapel where the 
© banns ſhall be ſo publiſhed, at the time of 


5 ſuch publication, their diſſent to ſuch mar- 


7 riage, ſuch publication of banns ſhall he void. 
No "DES of marriage ſhall be granted, by 
any perſon having authority to grant ſuch li- 
© cences, to ſolemnize any marriage in any other 
church or chapel, than in the pariſh church 
or public chapel belonging to the pariſh or 
Ee bn 4 | | 
* chapelry, within which the uſual place of 
* abode of one of the perſons to be married 
+ ſhall have been for four weeks, immediately 
before the granting ſuch licence; or where 
© both or either of the parties to be married 
«* dwell in any extraparochial place, having no 
church or chapel wherein banns have been 
* uſually publiſhed; then in the pariſh church 
$ or chapel belonging to ſome pariſh or chapel. 
* ry adjoining. to ſuch extraparochial place. 
id. ſeft. 4. | eee 4A 


* 


All pariſhes where there ſhall be no pariſh- 


1 church or chapel, or none wherein divine ſer- 
e, vice ſhall be uſually celebrated every Sunday, 
lt may be deemed extraparochial places for the 

| « purpoſes of this act.“ 1d. fear 5. | 


* Nothing, herein contained ſhall deprive the 
be archbiſhop of Canterbury and his officers, of 
b- the right which hath hitherto been uſed, in 
"A virtue of 25 Hen. 8, c. 21. of granting ſpecial 


ut Wl © licences to marry, at any convenient time or 
n- i place.” 4d. ſect. 6. " | 
Fc, No ſurrogate deputy by any eccleſiaſtical 
or judge, who hath power to Ling licences of 
ar- marriage, ſhall grant any ſuch licence, be- 
be fore he hath taken an oath before the ſaid 
the judge, faithfully to execute his office accord- 
of ng to law to the beſt of his knowledge, an 
ar- bath given ſecurity by his bond in the ſum 
d.“ 1000. to the biſhop of the dioceſe, for the 


faithful execution of his office.” 1d. /ef. 7. 
© If any perſon ſhall ſolemnize matrimony in 
ny other place than a church or public cha- 
' pel, where banns have been uſually publiſhed, 
' unleſs by ſpecial licence from the archbiſhop 
i of Canterbury; or ſhall ſolemnize matrimony _ 


of vithout publication of banns, unleſs licence 
ied of marriage be firſt obtained from ſome per- 
rely bon having authority to grant the ſame; every 
gere WM perſon wilfully fo offending and convicted, 
ried WM hall be adjudged guilty of felony, and ſhall 
x 00 de tranſported” to ſome of his majeſty's plan- 
cen WT tations in America, for 14 years, according to 
urch dhe laws for tranſportation of felons. And all 


' marriages ſolemnized in any other place than 
'2 church or ſuch public chapel, unleſs by 
' ſpecial licence as aforeſaid, or without publi- 
cation of banns, or licence of marriage from a 


_ © perſon 


4 
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© perſon having authority to grant the ſame, 
« ſhall be void? Id. ſect. 8. r -2 
All proſecutions for ſuch felony ſhall. 
* commenced within three years after the offence 
* committed,” Id. ſet. g. 7 
After the ſolemnization of any marriage un 


der a publication'of banns, it ſhall not be pe-. 


* ceſlary in ſupport of ſuch marriage, to give any Wir 
proof of the dwelling of the parties in the re- 
« ſpective pariſhes or chapelries wherein the ban Wl © 
* were publiſhed ; or where the marriage is by Wc 
© licence, it ſhall not be neceſſary to give any 0 
proof that the uſual place of abode of one of WM ri 
« the parties, for four weeks as aforeſaid, wa Mp: 
in the pariſh or chapelry, where the mar- 25 
© riage was ſolemnized; nor ſhall any evidence t: 
in any of the ſaid caſes be received to pro ing 
the contrary in any ſuit touching the validity e 


of ſuch marriage. 1d. /e#, 10. Wi 


All marriages ſoleninized by licence, w 
* either of the parties, not being a widower d 
* widow, ſhall be under the age of 21 years 
© which ſhall be had without the conſent of the 
father of ſuch of the parties ſo under age, i 
living, or if dead, of the guardians of the per 
* ſon of the party ſo under age, or one of them; 
and in caſe there be no ſuch guardian, then of 
the mother, if living and unmarried; or if there 
be no mother living and unmarried, then ot 
* a guardian of the perſon appointed by the 
court of Chancery, ſhall be void.” 1d. ef. 11, 

In caſe any ſuch guardian or mother or an 
© of them, whoſe conſent is made neceſlary 
* ſhall be non compos mentis, or beyond the fea: 
or ſhall refuſe their conſent tothe marriage, 
* ſhall be lawful for any perſon deſirous of mar 
trying, in any of the before mentioned cal 


6 xc 


* 


Infants," Ideots, Lunaticks.: 


e, t to apply by petition do the lord chancellor, 
(who is hereby impowered to proceed upon 
he « ſuch petition 10 a ſummary way; and in caſe- 
ce the marriage propoſed appear proper, the lord 
chancellor ſhall judiciouſly declare the ſame to 
in- be ſo by an order of court, and ſuch order 
be- ſſhall be deemed as good as if the guardian or 
ny WI mother of the perſon ſo petitioning, had con 
re. ſented to ſuch marriage.“ Id. ſect. 12. 
nns The churchwardens and chapelwardens ot 
any of vellum, or durable paper, in which all mar- 
of riages and banns of marriage reſpectively, there 
va publiſhed or ſolemnized, ſhall; be regiſtered: 
na- and every page thereof ſnall be marked at the 
ce op with the number of ſuch page, begin- 
ing at the ſecond leaf with number one; and 
every leaf or page ſo numbered, ſhall be ruled 
with lines at proper and equal diſtances; and 
all banns and marriages publiſhed, or celebrat - 
ed in any church or chapel, or within any ſuch 
rariſh or chapelry, ſnall he regiſtered, print - 
ed or written upon, or as near as may be to 
parſon, . vicar, miniſter or curate) or by ſome 
uber perſon in his preſence, and by his direc- 
tion ; and ſuch entries ſhall; be made on ort 
near ſuch lines in ſucceſſive order, here the 
paper is not damaged or decayed, until a new » 
book ſhall be neceſſary; and then the direg-- 
ions aforeſaid ſhall be obſerved in every ach N 
tew book. And all books provided as afore- 
aid, ſhall belong to every ſuch pariſh or cha- 
pelry reſpeCtively, and ſhall, be carefully pre- 
krved for public uſe Ad. ſect. 114 
All marriages ſhall be ſolemnized in the 
preſence of twWo witneſſes, beſides the ids . 
a ſter 


* 


Of Marriage, Baftardy, 
© ſter who-ſhall celebrate the ſame; And im- 
* mediately after the celebration of every mar. 
© riage, an entry thereof ſhall be made in ſuch 
© regiſter ;' in which it ſhall be expreſſed, that 
© the ſaid marriage was celebrated by banns or 
_ © heence;z and if both or either of the parties 
married by licence be under age, with con- 
*-ſent of the parents or guardians, as the caſe 
$ ſhall be; and ſhall-be ſigned: by the miniſter 
© with” his proper addition, and alſo by the par- 
© ties married, and atteſted by ſuch: two wit- 
c-nefſes.* . el. 18886. 
© If any perſon ſhall, with intent to elude this 
act, wilfully inſert, or cauſe to be inſerted, in 
the regiſter book of ſuch pariſi or chapelry, 
any falſe entry of any thing relating to any. 
marriage, or falſely- make, alter, forge or ſtr: 
cCcounterfeit, or cauſe to be falſely made, G. 
or aſſiſt in falſely making, c. any ſuch en- 
«try in ſuch regiſter, or falſely make, c. or 
cauſe to be falſely made, &c. or aſſiſt in falſely 
© making, c. any ſuch licence of marriage a 
«' aforeſaid, or-publiſh as true any ſuch: falſe, a 
© :tered, forged or counterfeited regiſter, or 
copy thereof, or any ſuch falſe, c. licence 
of marriage, knowing ſuch regiſter or licence 
of marriage reſpectively to be falſe; &c. oo) 
if any perſon ſhall wilfully deſtroy, or cauſ ade 
to be deſtroyed, any regiſter - book of marr 
* -ages, or any part of ſuch regiſter- ook, vi 
© intent to avoid any marriage, or to ſubject ang Ent 
*-perſon to any of the "penalties: of this act ech 
every perſon! ſo offending, and being convict 
ed, ſhall be adjudged guilty of felony, ant 
© ſhall ſuffer death. IA. ſect. 16. col 
This act ſhall not extend to the marriag 
* of any of the royal family.“ 1. Nad 
. 1911 * Oln 


Nothing in this act ſhall extend to Scotland, 


| nized beyond the ſeas.” Id. ſect. 18. 


marriage celebrated in a chapel erected ſince 


„ in d been celebrated in any -pariſh church or 
elry, public chapel, ſince the ſaid act of 26 Geo. 2. 
any 33. and conſecrated, valid in law, and to 
e orf:z:mpt the clergymen, who had celebrated 
.ch marriages, from the penalties of that ſta» 
h en- ue. See 21 Geo. 3. c. 83. Dougl. Rep. 66. 


The proof of a marriage may be by witneſſes 
o were preſent at the ſolemnization; by co- 
ubitation of the parties; by public fame and 
putation; by confeſſion of the married perſons 
mſelves, altho' their acknowledgment might 
xly be to avoid the puniſhment of fornication ;, 
| by divers other circumſtances; which if 


au{Wo4:d in favour of marriage rather. than con- 
on. Wood Civ. L. 122. 2 Burn Ex- 
c, wü £29 36. pl. 5. | I ern 
ec buy of names of perſons, as married, in a 


uch book is not poſitive evidence of the 


cohabitation, or allowances of - parties. 15. 


. Abr. 254. pl. 6. 2 Eg. Cof. Abr. 58 5. 
„Cr. & Rud. Law & Ig. 206. pl. 3. 


i nor to any marriages amongſt Quakers, or 
amongſt perſons profeſſing the Jewiſb reli- 
gion, where both the parties to ſuch marriage 
ſhall be Quakers, or perſons profeſſing the. 
Jeuiſb religion; nor to any. marriages ſolem- 


It having been determined in the court of 
lig Bench, in Eafter term, 21 Geo. g. that a 


this marriage act, was void; Lord Beauchamp 
nroduced. a bill into parliament, which paſſed 
thief into a law, for making all marriages, which 


J amount to a half proof, ought. to be ex- 


urage, unleſs the identity of the perſons be 
ed ; or that it be ſtrengthened with proof, 


Alter 
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Of Marriage, Baſtardy, 
After ſolemn declaration by woman that ſhe 
was married, and that goods in his poſſeſſion, 
were his goods in her right; ſhe ſhall never be 
allowed to ſay againſt creditors, that ſhe was 
not married, and that the goods were her ſole 


roperty. Cup. Rep. 233. N 
K Actual celebration of marriage need not be 
proved in any civil caſe whatever, except in 


actions for crim. con. Doug l. Rep. 174. 4 Bur, 
Rep. 2057. 1 Bl. Rep. 632. 


Whether clandeſtine marriages in Scotland 
are good in England. Bl. Rep. 259. 2 Bur. 
Rep. 1078, 1079. wal (nyt 

© Promiſſory note of hand given fraudulently, i ; 
in order on a marriage treaty, ſhall: be good Wl 
againſt the drawer, though given without any 
conſideration,” Bl. Rep. 363. ? 
No occaſion to ſhew, that banns were actual. b 
ly publiſhed, or the marriage regiſter regula*/M n. 
faned, to eſtabliſn a marriage under the act. ji; 


Bl. Rep. 367. 2 Burr. Seti. Caſ. 506. pl. 162 
3 Bur. Rep. 1317. TUES one 
Strong acknowledgement of marriage, fo fen 
eighteen years together, ſufficient to eſta vr. 
bliſh it among the living, though no actual in 
proof to be had, the ſuppoſed marriage being nj, 
previous to the marriage act. 2 Bl. Rep. 8 Vn w 
Ser Bonds. . ie the 
The uſual fees and charges of taking ard 
marriage licence, under the biſhop's ſeal, when 


is ſigned, by the regiſter, with the- affidavit a 
bond, amount to 14. 5s. and altho' but one ps 
riſh-church is named, miniſters of almoſt 4 
other churches in the dioceſe will marry d 
parties, by virtue of the licence. 


© But now . hey. cannot. See the above laruce of 36 © 
3. C. 33. ſect. 4. a ä N 


2. As to what perſons may .marry ; in for- 
mer times prieſts were reſtrained from marri- 
age, and their iſſue accounted baſtards, Sc. 
but on the reformation laws were made, declar- 


ful; though the preambles to thoſe ſtatutes ſer 
forth, that it would be better for prieſts to live 
in Wl chaſte, and ſeparate from the company of wo- 


ur, nen, that they might the better attend their 


religious duty. Stat. 5 & 6 Ed. 6. c. 23. 
and All perſons who are of the age of conſent to 
ur, WHY marry, viz. the man at fourteen, and the wo- 
man at twelye, (not prohibited by the Levitical 
ly, degrees, or otherwiſe by God's law,) may law- 
2000 WY fully marry: but marriages made within the de- 
ees are inceſtuous and unlawful. A ſon of a 
aher by another wife, and daughter of a mother 
by another huſband, - couſin germans, c. may 
marry with each other: a man may not marry 
his brother's wife, or wife's ſiſter, an uncle his 
niece, or an aunt her nephew, Sc. Though if 
one takes his ſiſter to wife, they are baron and 


„ ol eme, and the iſſue are not baſtards till a di- 

ella orce. A ſiſter's baſtard daughter is ſaid to be 

on "thin the Levitical law of affinity; it being mo- 
ing 


nlly as unlawful to marry a baſtard as one born 
n wedlock : and if a baſtard doth not fall under 
the prohibition, a mother may marry her ba- 


ng tard ſon; and there are perſons within the rea- 
, wh en of the prohibition of marriage, though 
it aug rot mentioned, and muſt be prohibited; as the 
one Pacher from marrying his daughter, the grand- 
nolt Wn from marrying his grandmother, &c. Co, 


Lit, 24. Levit. c. 18, 20. Rol. Abr. 340. $ 
Med. 186. Vangb. 321. | | 

By the ſtatute 32 Hen. 8. c. 38. The tem- 
ral courts are to determine what marriages are 
thin, or without the Levitical degrees; and 


Pro: 


ing that the marriage of prieſts ſhould be law- 
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and it has been held, if it were not for that ſta- 
tute, we ſhould be under no obligation to ob- 


1 Wo. Tg 4 Ale x 1 ad rg Ly | 
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prohibit the ſpiritual, courts, if they impeach 
any perſons from marrying without thoſe degrees: 


ſerve the Levitical degrees.” In caſe of perpetual 
impotency, fear or impriſonment, ſo that there 
can be no conſent :. or where perſons are pre- 
contracted; a man or woman have a wife or hul- 
ſtand living, Sc. here the marriage is to be 
adjudged void, as prohibited by God's law. 
And loyalty. or lawfulneſs of marriage is to be 
tried by the. biſhop's certificate; on inquiſition 
taken before him, and examination of witneſſes, 
Sc. But where the right of marriage is not in 
queſtion, whether a woman is married, or ſhe 
is the wife of ſuch a one, is triable by jury at 
ommon Law. 2 Yentr. g. Co, Lit. 235. 2 
. 687. 7 Rep. 23. Dy. 303. Leu. 41. 

3 Salk, 64. 3 
If any perſons are married be fore the age of 
conſent, they may at that age diſagree, and 
marry again, without any divorce: but if the 
once give conſent when at age, they cannot at- 
terwards diſagree ; and where they are married 
before, there needeth not a new marriage, if '© 
they agree at that age. A man being of the by 
age of conſent, and the woman not; or the vo- 5" 
man of age and the man not; he or ſhe may 
diſagree to the marriage, at the othes's coming 
of age to conſent, as well as the other, for there 
is a mutual power of diſagreement; where after 
diſagreement of the parties, at the age of cot 
ſent they agree to the marriage, and live toge- 
ther as man and wife, the marriage hath cont 
nuance,.. notwithſtanding the former diſagree 
ment; though if that had been before the ordi 
nary, they could not after agree again to mak 
8 5 
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A woman cannot diſagree within her age of 


twelve 1 till which the marriage continues; 


al and before, her diſagreement is void: Though 
te if a man marries a woman under that age, and 
e- afterwards ſhe within her age of conſent diſ- 
af. WI agrees to the marriage, and at her age of twelve 
be WI years marries another; now the firſt marriage is 


W. diſſolved, fo that he may take another wife: for 
be although the ' diſagreement within the age of 


ion WM conſent was not ſiifficient,' yet her taking ano+ 


es, MY ther buſband at that age, and cohabiting with 
t in bim, affirms the ſame, by which the firſt marri- 
ſhe BY age will be avoided. Danv. Abr. 699. Moor 
vag 575: 764 | rn ot EO ee 
la no cafe ſhall any. ſuit or proceeding be 
had in any eccleſiaſtical court, to compel the 
celebration of any matriage in facie ecclefie, 


ze of by reaſon of amy contract of matrimony, whe- 
and Wy ther per verba de preſenti, or per verba de fu- 
the luro, enteted into after 25 March 1754. Stat. 
ried On a promile of marriage, damages may be 
ge, H ecovered at law, if either party refuſes to marry, 
bel dat the promiſe muſt be mutual on both ſides to 


ground the action: and by ſtatute 29 Car. 2. 
. 3. no action ſhall be brought upon an agree- 


put in writing, and ſigned by the party to be 
charged, Se. A promiſe by letter is ſufficient 


money to procure marriage between others 
ave been held void in chancery. Salt. 24. 
. Lev. 41. 2 Vent. 361. 2 Eq. Ca. Abr. 248. 
d. Raym. 387. Stfa. r bf 
13015 01 gn. 71] 


it good. O. Lit. 33. 2 Int. 182. 3 Inf. 88. 


ment on conſideration of marriage, except it be 


vithin this ſtatute. Contracts and bonds for 


£ 
* 
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4. By matridge with a woman, the huſband 
is entitled to all her eſtate real and perſonal; and 
the effects — are, that the huſband 
and wife are aceounted one perſon, and he hath 
power over het perſon as well as eſtate, 9c, 
here there is no ſettlement to the.- contrary, 
by the marriage a man gaineth a freetiold, &c. 
in his wife's right, if ſhe have fee: he alſo gains 
a chattel real; as a term of years, Sc. All 
chattels perſonal, in poſſeſſion of the wife in 
her own right, are the huſband's... The huſ- 
band ſhall be tenant by the ourteſy of the 
wife's land after het death, where iſſue is born 
between them: and the wife ſhall have dower 
in her huſband's. lands, after the death of her 
huſband, Sc. And if ſhe ſurvives him, ſhall 
have her term for years, or other chattels real 
again, if the huſband hath not altered the pro- 
ney, Gs, Lis, 351, 46. Dr, & Sm, 6.1 
4. 35, 36. | 

Agreements between huſhand and wife, be- 
fore marriage, are commonly extinguiſhed by 
the marriage; a man cannot grant lands, &c, to 
his wife, nor covenant. with Her; but he may 
covenant with others for her uſe, &c. and may 
deviſe to her by will. The wife is ſo much un- 
der the power of her huſband, as to be diſabled 
to contract without his conſem; and though 
ſhe may uſe his goods, yet ſhe may not diſpoſe 
of, or pawn them; in ſtrictneſs, a wife cannot 
bind her huſband by contract for neceſſaries 

without his aſſent; but generally, if ſne bu 
goods for herſelf, as apparel, c. or for her fa- 
mily, the contracts are allowed; and the huſband 
is bound to maintain his wife in neceſſaries, ac- 
cording to his degree and eſtate; though if he 
makes the wife allowance for clothes, 4 

a, | c 
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which is conſtantly paid, he ſhall not vg 
ed. Co. Lit. 112, 187. 2 Rep, 7135 Rol, 
4br. 350. Med. Rep. 129. 

As à man is not bound by his wife's contract, 
without notice and; aſſent; ſo tis ſaid he is not 
bound by the wife's receipt. If a woman mar- 
ned enters into hond for money, as a feme ſole 
and ſhe is ſued as ſuch, ſne may plead 1 
falum, and the coverture will avoid her aig 
Where a woman ſole indebted takes a huſban 
it is then the debt of huſband and wife, D 
both muſt be ſued ; though after the wife's 


be a judgment againſt both during the cover : 
o his wite, where a writ is ſerved on her; he 
only ſhall; be jmpriſqned far want of bail, t 
ation brought for debt of the wife, for he m 
fnd bail for her and himſelf z, but if action is 
brought againſt a ſingle woman, who. pending 
the action marries, the plaintiff oy: 8 
to judgment and execution. againſt 
— 94. Lan 320. Cn C. 376, — 
21 

A wife may 508 bring an action for wrong 
v her, without the huſband, and when they 


8 2E JEE no: 
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Med pin in an action, damage is to be laid only to 
wie be buſband, But by the cuſtom, of Landon, 3 
952 ſeme covert trading in the city as a ſole mer- 
8 chant, may ſue be ſued as a feme ſole; a 
ane wife in other places cannot be ſued without the 


buſband, Far 


and ſcandalous words, 
Cc. of or again 


wife, huſband and wife 
ue to ſue and be ſued and execution awarded 


ſhoot wanſt him though for own offence, a wife 
15 tem be indifted, withqut her huſband, and be 
"tt, ined, Sc. and in * Chriſtian ſhe mY 


which 3 


death, the hulband is not fable, except. there | 
ture ; a huſnand is bound for the appearance 


34% 


20 


duty to the wife, the huſband only may bring 


F Marriage, Baſtardy, 
and be ſued, without the joining of her huſband 
Co. Lit. 182. 11 Rep. 62. 9 Rep. 72. 2 Ril, 
5% . oj 
In all caſes where the wife ſhall not have the 
thing recovered, and for a promiſe or perſonal 


the action; and à huſband is entitled to the 
fruits of his wife's labour, for which he may 
bring a Quantum Meruit. If a perſon takes any 
thing from the wife, the huſband is to bring the 
action for it, who has the property: where an 


injury is done to che wife alone, action cannot 


; 
be maintained by the huſband without her; but Wl 
for a loſs and injury to the huſband, in depri- ! 
ving him of the converſation and ſervice of his 
wife, he alone may bring an action; and theſe Wi of 
actions are laid for aſſault and detaining the in 
(0 


Wife, per quod conſortium amifit, &c. Kol. Rep. 


160. Salk. 114 Co. Fac. 9398. 

lf a huſband ſuffers baniſiment for any crime, 
it is in law a civil death; and the wife of ſuch 
a perſon may bting actions, or be impleaded 
during the natutal life of the huſband, which ſhe 
may not do ir any other caſe. The wife cannot 
be a witneſs either for or againſt her huſband, 


nor he againſt her; unleſs it be in caſes of high I 
treaſon : but if a man threaten to beat or kill vit. 
his wife, ſhe may make him find ſurety of the Bi 12 

peace, Sc. Co. Lit. 133. F. NB.” 80. b 
A huſband is not to alien the wife's lands, Wi of h 
but by fine wherein ſne joins; if he doth, ſhell 8 
may recover them by the writ cu in vita after 5. 
his death; if the huſband and wife acknowledge the « 
a deed to be enrolled, or a ſtatute, &c. this wil bund 
not be binding to the wife; becauſe ſhe is not for || 
examined by writ, to bar her, as on levying ta 
fine. The huſband may make leaſes of ha ud 


wife 
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| viſe's land for 21 years, or three lives, Ic. pro- 
. vided ſhe be a party, and the rent is r to 
1. and vile. and her heirs,  S/at. 32 4 
5. c. 2 | 
Wife ought to join with her huſband, i in an 
Action for Ing of tho * _ a kerps a A 


$I X44 


ind having a 8 maintenance, may con- 


E Rep. 5: 

If coſts. 5 — pon judgment. or under rule 
of court, by or ggainſt huſband and wife, wife, 
u caſe ſne ſurvive huſband, is entitled to the 
coſts, Say. Rep. 126. 

Warrant of Attorney; to confels, judgment, 


me, den to feme ſole, who; marries before judg- 
ſuch ment entered up, leave to enter it up mult be 
ded Wi tained, Burr Rep. 14% ð 1 04 | 

1 the Feme covert dilcharged, out of Faſtody, hs 
anor Wi caule arreſted, WHO: Hes Bang. Dur. 
and, ind Eaft's Rep. 6. nnen, e 

high Wl Huſband and wife cannot join, in Aunpfi, 
kill 92 ſtaging; the e intereſt, 2 Bl, Kap. 


of. for money by * at the requeſt 
of 6 hu 


band, good. ke. 388. & 
See Adminiſtration. 


5. Marriage ſettlements are uſually made of 
he eſtate of the buſband, c. To the huſ⸗ 
band for life, and after his death to the wife 
for life, and to their iſſue in remainder, wich li- 
nitations to truſtees to ſupport contingent uſes, 
ud leaſes for terms of years, to raiſe aughters 


24 | portions, 
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ne 
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he 
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put nac and be ſued, 8:4 teme ſole, Durnf, and 
pri- 
his 
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portions, Qc. RN are made ſeveral ways, 
as by leaſe and releaſe, fine and recovery, 6c, 
Theſe ſettlements the law 1s ever careful to pre- 
ſerve, eſpecially that part of them which relates 
to the wife, of which ſhe may not be deveſted, 
but by her own fine. . 

If a woman about to marry a man, to prevent 
his diſpoſing of her lands, convey the ſame to 
friends in truſt, and the truſtees with the huſ- 
band after marriage make ſale thereof; in this 
caſe the Court of Chancery will decree the pur- 
| Chaſer to re-convey the lands to the wife. And 
where a man and a woman intending to marry, 
enter into articles of marriage, by which the 
intended huſband agrees to ſettle ſuch lands 
upon her, Cc. and thereupon ſhe marries him; g 
il he die before any ſettlement made, in purſu - f 
ance of thoſe articles of agreement, in equity Wi ; 
the widow. ſhall have the articles executed, and 
hold the lands during her lite, Fc.  Torbil. 43. 0 
2 Vent. 242. 129309 02. 9762 th 292% | 
There are ſettlements of perſonal eſtates, in WI n 
truſtees on marriage, and of money in funds, WI .. 
Se. as well as ſettlements of lands. And if «I ,, 
man before marriage gives bond and judgment of 
to leave tlie wife worth 10001. at his death, if .. 
ſhe ſhall ſurvive him, in conſideration of a mar- 5 
riage portjon; this ſhall be made good out of / 
the huſband's' eſtate, and be ſatisfied before *. 
any debt, ſo if a perſon covenant, that if the Fey 
intended wife ſhall marry him, and ſhall happen f, 
to ſurvive, he ſhall leave her worth 5oo!. after f f 
his death, action may be brought againſt bis 
adminiſtrator for the money; for here the debt 
ariſes by the death of the huſband. Palm. 99. 
nee | . 
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s, A jointure is a particular ſertlement of lands 
c. made by a man to a woman, in conſideration of 
of marriage : which muſt be to take effect for the 
es fe of the wife, in poſſeſſion or profit, preſent- 
d, y after the huſband's death, and be made to 

berſelf, and none other for her; it muſt be ex- 
ent preſſed to be in full of her dower, and in ſatis- 
do faction thereof; and it may be made before, or 
uſ- after marriage: but if it be made after the mar- 
this WY nage, the wife may wave it, and claim her 
ur. dower. And all other {ertlementg, in lieu of 
jointure, are jointures at Common Law, and 
no bars to dower, Co. Lit. 36. 4 Rep. 1 Sia. 


the 27 Hl. 8. c. 10. | 

ands Of things whereof a wife ſhall be N 
vim; i me may have jointure; and if lands, Sc. are 
lu. (:t:1ed upon her before marriage, in part of her 
due jointure, and after marriage other lands in full; 
| and Bi ſhe may take her firſt jointure lands and dowet 
43, together, ſhe not having her full jointure till 
„(er marriage. Though where a jointure 1 
made of nud according to the ſtatute, befare 
ands, BY coverture ; and after the huſhand and wife alien 
lie them by fine, ſhe ſhall not have dower in an 
Ar other lands of her huſband ; but tis otherwi 
th, ben the 2 4 made after marriage, 3 
* Rep. 3. Co. Lit. 6, 46. ne L 
= An eſtate in fee 'conveyed to a woman for 
oo her jointure, and jn ſatisfaction of dower, is a 
pinture within the ſtatute 27 H. 8. An eſtate 
* for life, upon condition, may bar the wife, if 
t 15 ſhe accepts it; and ſo if an eſtate be made du- 


laue viduitate. And after the death of the huf- 
band, the wife may enter into her jointure, and 
s not driven to a real action, as ſhe is to re- 
cover dower : nor ſhall her jointure be forfeit» 
ed by the treaſon of her huſband; as in caſe of 
lower, 4 Rep. 3. Co. Lit. 36, 37. 1 


If a woman conceals her jointure, and bring 
' dower, ſhe is barred of her jointure ; but if ſhe 
be evicted of part of her jointure, fhe ſhall have 
dower pro tanto. Married women committing 
erimes may incur forfeiture of their jointures; 
and being convict of recuſancy, forfeit two 
parts in three of their jointures and dower. Co, 
Lt. 31. Stat. 3 fas. c, 5. . 13. 
_ An infant is bound by her jointure made on t 
her before marriage, ſo that ſhe cannot wave | 
it, and claim dower ; reſolved by the houſe of 9 
peers on an appeal from Lord Chancellor Nor» Wl 
ht 
h 


ibington's decree, on Thurſday 26 May 1762, 

A ſettlement after marriage of premiſſes u 

on huſband for life, remainder to wife for lite, Nc 

remainder to iſſue in tail, which are mortgaged ll « 

three years afterwards, and, mortgagee told of de 

.  fettlement, the fame is void as againſt him, Wl ic 
Cowp. Rep. 278. 4 401 0 


Having now gone through the large titles of n 
marriage, I proceed to ſome {maller heads con- 


1. Elopements of married women. of 


2. Divorces, between huſband and wife: WW tin 
3. Felony in ſtcaling and marrying wo- BN po 
. 


1. Elopement is where a woman that is mar- M 
red, of der own accord goes away and de-Wiine 
parts from her huſband, and lives with an 
adulterer. 3 
A woman thus leaving her huſband is ſaid to 
elope; and in this caſe the huſband is not ob- 
ged to allow her any alimony or maintenance 
out of his eſtate; nor ſhall he be uur 
4 


> 


1 for neceſſaries for her, as wearing apparel, diet, 
e lodging, Fe. And where the ſame is notorious, 
e whoever gives her credit, doth it at his peril - 
g but on an elapement, the putting a wife in the 
; Gazette, or other news- papers, is no legal no- 
0 ice to perſons in general not to truſt her; tho" 
. WI perſonal notice to particular perſons given by 
de huſband will be good, not to be chargeable 
on Wl to them. Nol. Abr. 380. Vent. 42. 8 
ve lf a woman elopes, and the huſband gives 
of public notice of it, and declares he will nar 
gay any debts of hers ſhe contracts; it hath been 
held, that if perſons truſt her. afterwards, the 
u huſband is not liable to ſatisfy the debt; yet ac- 
5 cording to the opinion of chief juſtice Holt, it 
wife tun away from her huſhand, and contract 
debts, and afterwards the huſband comes after 
ber and lies with her, tho“ but for a night ; 
that will make him chargeable for the debts of 


tie wife, Sid. 109. Mod, Rep, 144. 6 Mad. 


Where the wife goes away from her huſband, 
and hveth-in -adukery with another ſhe ſhall 
ole and forfeit her dower; unleſs the huſband 
of his own free will ſuffer, her to cohabit with 
him, and be reconciled to his wife. But to 
prove the reconciliation, on ſuch an elopement, 
hing together ſeveral nights, at ſeveral places, 
[1s {aid ſhall not avail; if they are not reſident 
" abiding in one houſe together, Sc. If after 
ihe elopement of the wife, her huſband and ſhe 
demean themſelves as huſband and wife, it is 
eyidence of reconciliation. Dy. 170, 196. 

f a man grants his wife with her goods 10 an- 
ater man, and the wife by virtue of the grant 
ves with the grantee during the life of the huſ- 
und, this ſhall incur forfeiture of dower ; — 
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he lived in adultery, notwithſtanding the grant. 
2 Inſt. 435. 2 Danv. Abr. 662. wm 
2. Divorce is à ſeparation of two p 
married together, made by law: and there are 
many divorces mentioned in our books, but, 
they are uſually of two kinds, i. e. 4 menſa & 
bore, from bed and board; and a uinculo ma- 
rimonii, from the very bond of marriage. Co, 
- TFhe'divoree a men/a E thor diſſolves not 
the marriage; for the cauſe of jt is ſubſequent, 
and ſuppoſes the marriage to be lawful : it may 
be by reaſon of adultery in either of the parties, 
For cruelty of the huſband, &c; and as it doth 
not diſſolve the marriage, fo it debars not the 
woman of her dower; nor baſtardizes the iſſue; 
or make void any eſtates for the life of huſband 
and wife, Sc. A woman under this divorce 
may ſue her huſband in her on name for al. 
mony, and others by her next friend, Sc. The 
divorce a vinculo matrimonii abſolutely diflolveth 
the marriage, and makes it void from the be- 
ginning, the cauſes thereof being precedent to 
the marriage, as precontract with ſome other 
perſon, conſanguinity or affinity, impotency, 
&c. On this divorce, dower is gone; and if 
by reaſon of precontract, conſangyinity or aff- 
nity, the children begotten between them are 
baftards, Co. Lis. 235. 3 nfl. 89. 2 bf 93 


Rep. 43. Wo ; Ar * | | 
? ln A1. laft kind of divorces, the wife, 'ts 
faid, ſhall receive all again that ſhe brought with 
ber, becauſe the nullity of the marriage aries 
through ſome impediment, and the goods of 
the wife were given for her advancement in mar- 
rage, which now ceaſeth: but here it is where 
ihe goods are not ſpent, and in caſe 3 


* 


it, nad, gives them 2 during the coverture, 
1 ſhall bind her. If ſhe knows her goods ur- 
ns Wl heat, ſhe may bring action of detinue for them: 
re nd for money, Sc. which cannot be known, 
ut, ge muſt ſue in the ſpiritual court: by this di- 
&@ Wore an eſtate-tail of baron and feme, it has 
10 been held, may be extint. Dy. 62. Nel, 
0. fbr. 675. Godb. 18. | Me. 
If after a divorce. a menſa & tbors, either of 
not Wl the parties marry again, the other being living, 
nt, ach marriage is merely void; and as in this 
a ae the marriage continues, marrying again 
les, bath been adjudged with the ſtatute 1 Jac. 1. 
oth et felony ; where a woman was ſo divorced, and 
the I hibited, by the ſentence not to marry during 
ue; her huſband's life: On a divorce @ vinculo mairi- 
and n, the parties may marry again; and in 
ce Wvorces ſor adultery, ſeveral acts of parliament. 
al- lare allowed the innocent party to marry again. 
The : Leon. 193. O. Car. 333. 117 | 
'eth BY If a marriage is voidable by divorce, yet if 
be- de huſband dies before any divorce, the wife 
© 10 Wt %% ſhall be endowed: and where there is a 
ther Wivorce, the children of a ſecond marriage may 
bent until the ſentence is repealed. Sentence 
d it Wc divorce muſt be given in the Spiritual Court, 
u the life of the parties, and not afterwards; 
vt it may be repealed there after their deaths., 
G, Lit. 33. 2 Leon. 207. . 
3. Where any perſons married do marry any 
ater perſon, the former huſband or wife being 
ve, it is felony : but if a huſband or wife are 
road beyond ſea, &c. ſeven years, the one 
bt knowing the other to be living; or there be 
idvorce of the huſband and wife, Sc. they are 
tcepred out of the act. As the latter marriage 
wakes this crime; if the firſt marriage were be- 
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yond ſea, and the ſecond in England, the party 
may be indicted for it here: though if the' fi 
marriage be in England, and the latter beyond 
. fea, the offender cannot be indicted there. 
Stat. 1 Fac. c. 11. Kel. 79, 80. Sid. 1h: 
H. H. P. C. 693, 694. 3 nfl. 89. 

To ſteal or take away any woman, having an 
eftate in lands or goods, or that is heir app: 
rent, againſt her will, and marry dr defile her, 
is felony by ſtatute: and it is the ſame, if the 
raking be againſt her will, though the marriage 
was with her conſent. And not only the taken, 
but the procurers, . abetters and receivers of th 
woman before the fact, ſo now taken away 
knowing the fame, ſhall be deemed princip 
felons. 3 H. J. c. 2. 39 Eliz. c. . il 

Taking away any woman child under the ag b 
of ſixteen years and unmarried, out of the cu. un 
tody and againſt the will of the father, guat: po 
dian, Sc. the offender ſhall ſuffer fine and im ter 
priſonment. And an information ſhall lie fogWpoſe 
feducing a young man or woman from tbeiſ Den 
parents, againſt their conſents, in order to mar B 
ry them, Sc. Stat. 4 & 5P.& M. c. 8. 1 
a OS | 

The court granted an information for taking 
away a mural daughter under 16, under the 
care of her putative father; being of opinion | 
was within ſect. 3. ot this ſtatute. 2 Sits 
1162. r | 

I ſhall conclude this chapter with the lav 
and ſtatutes relating to the particular titles of, 


r. Baſtardy. „ 7 3: Ideots. 
2. Infants. | 4 Ones ; 4. Lunaticks. 


1. Baſtardy ſignifies a defect of birth, objet 
ed to one born out of wedlock ; for a baſtate 
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he that is born of any woman not married, ſo 
that his father is not known by the order of 
aw; and therefore he ſhall not be heir, or of 
kin to any perſon ; he being the firſt of his 
family ; nor ſhall he have heirs, but of his own 
bod A ; f 4 "+ Ai 

K is with child by a man, who after 


tis child is not a baſtard: but if a man hath 
iſue by a woman before marriage, and after 
they marry, the iſſue is a baſtard by our law; 
but legitimate by the civil law, In caſe one 
marries a woman groſfly big with child by ano- 
ther, and within three days after ſhe is deliver- 
ed, in our law the iflue is now baſtard, *tis 
otherwiſe by the ſpiritual law: and where a child 


parties of full age, it there be no apparent im- 
poſſibility that the huſband ſhould be the fa- 
ther of it, the child is not a baſtard, but ſup» 
pled to be the huſband's child. 2 1. 96. 
amv. Abr. 729. Rol. Abr. 358. 

But if the huſband be but eight or nine years 
of age, or if he be within the age of fourteen, 
he iflue is a baſtard: ſo where a huſband is 
Fit, or hath loſt his genitals, Sc. which ſhews 
a impoſſibility to get a child; but it muſt be 
ion Mey ſpecial matter. By the Common Law, if 
be huſband be within the four ſeas, fo that by 
nendment he may converſe with his wife, and 
te wife hath iſſue, the child will not be a baſ- 
kd: but he is a baſtard who is born of a wo- 
man when her huſband is over ſea, at and from 
de time of the begetting to the birth of ſuch 
ud. Where a woman lives in adultery with 
mother, her children by ſuch other are baſtards; 
they are born out of the limits of matrimo- 
J though if huſband and wife conſent to live 
ſeparate 


wards marries her, and then the child is born; 


s born within a day after marriage between 


251 


392 


ſeparate, the child born after ſuch ſeparation 
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. * 


ſhall be taken to be. legitimate. and not baſtards 
becauſe the acceſs of the huſband ſhall be pre- 
famed: Iſſue of a ſecond wife or huſband, the 
firſt being living is a baſtard. C. Lit. 24, 
Danv. Ar. 729. * 122. : Salk. 483. Ld, 
Raym. 395. Carth. 469. 2 Stra. 925, 940. 
Andr. * 2 Stra. 1076. Andr. 8. „ 
Sefſ.. Caf. 255. 2 Seſſ. Caf. 286. pl. 178. 3 Wil. 
Rep. 216. Forteſc. Rep. 315. 11 Mod. 106, 
2 Burn. to. 123. * 
It hath been held, that if a woman hath : 
child forty weeks ahd eight days after the death 
of her huſband, it ſhall be legitimate; the lay 
having appointed no exact certain time for the 
birth of legitimate iſſues. And here, if a wo- 
man great with child by her former huſband, Ml: | 
ſhall marry another man after his death, the child 
ſhall be the lawful child of the firſt huſband: 
but if a woman be privily with child, it ſhall 
belong to the ſecond huſband. Where any wo. 
man ſays ſhe is with child by a deceaſed huk 
band, and with-holds lands from the heir, 
writ of ventre inſpiciendo is to be granted tc 
ſearch her, and try it by a jury of women; anc 
if it be found ſhe ſhall be kept in cultudy 't 
delivered, &c. Danv. Abr. 121. See Wi, 
Rep. 593. Moſeley Rep. 3919. 
Baſtards having gotten names by reputatior 
may purchaſe by ſuch names to them and thei 
heirs: and a limitation to*them wheu in eſſe, ane 
known, is good, but not before they are bor 
they may not take by the name of iſſue, wii 
muſt be lawful ; nor ſhall a uſe be raiſed to (uci 
a reputed ſon, Sc. Special baſtardy is triad 
by the country, in the temporal courts : but ge 


neral baſtardy, whether a perſon is a baſtard « 


Infants,” Ideots, 1 | 


bot, and was hore: Wn: lawful matrimony. FF ax 
wog ſome queſtion, pf inheritance, is try d by 
e biſbop's certi üben; after iſſue joined in a 
be court of law, it is to be tranſmitted to the eccle- 
4. 
4 
40 


ſaſtical court, to be examined and certified, 2. 
But the judges ſhall not award a writ to the 


. WM dinary to 7 baſtardy, till proclamation is 
10. Wl iſued for all perſons having intereſt therein to 
ne their objections before him againſt the 


ob. Ml party, Sc. Co. Lit. 3. 6 Rep. 65. Dy. 374. 
Hob. 117. - Kich. 64. Stat. 9 H. 6. c. 11. 
Child of married woman may be a baſtard, 
eath de her huſband within the four ſeas. 7 
lay Rep. 62. m 3 
tel Married woman may be admitted to prove, 
wo- that child born of her body, was begotten by 
and, man not her | huſband, Ad ſhe cannot, to 
child] prove that her huſband had no acceſa to ber. 
and i do's Rep. 62. 


ſhall When baſtard dies inteſlate, me kin IR 
5 ſubject to his 8 * Rep. 
54 

eir, Baſtards are within the marriage act of 26 

d we. 2. chap.  Durnf. and 1 96. 


m take order for puniſhing of the mother, 
uber 8 N baſtard, N reli 
pariſh where born, by a weekly — 
c. And the father and mother hg ying 
the order, ſhall be impriſoned... And where a 


* hiſtard child is born, churchwardens may ſeize 
bonds of the rc ured father and — to diſ- 
| urge the pariſh: the — are to ſend lewd 


omen, baying baſtards, to the houſe of cor- 
con; but perſons able to Keep them are not 
thin the ſtatute; and a mother diſchar 
ri ſhall not be ey It is 
Aa 


emed 
mur- 


By ſtatutes. the wo next juſtices of Td 


ing the 5 


353 
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murder to conceal the death of a baſtard child, 
oe born alive. Stat. 19 Elz c, 4. 7 J. M1 

4. 13 & 14 C. 2. C. z. agen o 
is Hm. AY" & 18. 2 Ld, Rm. 858. ; 
Falk. 66. 21 Jac. c. 27. 2 Hawk. 'P. Gr, 438. 
H. F. P. C. 3 453: 
© Expreſs adjudication, Sa baſtard was born 


in pariſh, for relief of whom order is made, no 
— in order of baſtardy-”" SN Rep. 61, 


98 Order of ſelfions to pay A ES ſum, for er 
pences incurred by pariſh, on account of ba{- 
tard, good. Bay's Rep, 310. 
3 . 27 putative facher of "baſtarl 
give ſecurity for performing order of to 


aner not gue... ks. s Rep. 
Putative father may take 8 from pa- 
2 and maintain 2 child himſelf. 995 


4 living with mother ay! nurture, : 
* of her ſettlement, muſt be maintained b 
his or her own pariſn, not at Spence of hu 
or her mother's. Dougl. Rep. 

Original order of baſtardy may be made 
7 ſeſſiongd. Doug l. Rep.” 632. 
153 of puts br ſtating hereas it hatt 

xeared to Ps withour an exprel 
1005 cation, ir "perſon charged is Putatin 
father, is void. Dou "$1 Rep. 662,  _ ea 

When an order of baſtardy is quaſhed, def" 
fendant muſt appear perſonally, and enter ini | 
5 age to abide the order of ſeſſiongy 


BI. Rep. 1 Fat * 
Both ;ultices tilt be preſcnt) at he fam 
time and place; when a woman is Examined 


for not filating a, ata wn z Bl. 
101. 


* 2 * 2. * 
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q. An infant. is a perſon under the age of 21 
«, bears; whoſe acts are in many caſes either void 
by Wl « voidable. Ca. Lit. 1717. 


If an infant bargain and ſell lands — lg 


where ſuch infant makes a feoffinent,, he may 
on ll cater Cc. An infant makes a deed; and delivers 


nor MY vithin age, though he afterwards deliver it 


61, MW gzin when at full age, this ſecond delivery and 

deed are void ; for the deed muſt take effect 
em the firſt delivery. All gifts and grants, 
ba- c. of any infant, which do not take effect by” 

&livery of his hand, will be void; and if made 
tard Wi take effect by delivery of his own hand, are 
widable by himſelf and his heirs, and thoſe 
vho ſhall have his eſtate. But if an infant make 
r leaſe, paying rent, and after his coming of: 
we he accepts the rent; by this the voidable 
aſe is made good. 2 Infl. 673. Co. Lit. 27. 
z Rep. 35. 1 Rep. 43 98 
An infant may purchaſe land, being intended 


ther agree to and confirm it, or wave or dii- 
pre to it; and if he agrees not when at age, 
bs heirs aftet him may diſagree z a leaſe made 
d an infant may be avoided, by waving the 
nd before the rent: day. Iafants ought not to 
r received to levy fines of lands; but if they 


ulels reverſed during their minority: a com - 


all bind him ; conditions annexed to lands, 
ther the eſtate come by grant or deſcent.- 


a months, Ac. O. Lit. 2, 17/2, 880. O, 
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. 1 v4 100171 155 _— 
* "S094 5 C?F 4 * Kn ET „* +4 
t bet Toke | $4 *% $4 — 
Aa 2 * 
* 


. {Ml indented and inrolled, he map avoid it: and 


br his benefit; but at his full age, he may ei- 


e admitted, 'twill be good and unavoidable, 
n recovery ſuffered by an infant by guardian 


binding to infants; asd Jaches ſhall pre- 
an infant, if he preſents not to a church 


35S 


856 


Of "Marriage, a 


Ir an infant enters into bond, pretending to 
be of full age; though he avoid it by 
pleading nona he may be indicted * a 
cheat. An infant may abs bind himſelf 
apprentice; but his bond for ſervice ſhall not 
bind him: he may bind himſelf to pay for ne- 
ceſlaries, as to eating, drinking, apparel, G. 
Though an infant is not obliged to pay for 
cloaths except it be averred to be for his own 
wearing; and that they were convenient and 
neceſſary for him to wear, according to his 
eſtate. Money laid out for neceſlaries for an 
infant hath been allowed; when money lent 
for that purpoſe bath not; the infant may buy, 
but cannot borrow - money to buy neceſſaries; 
for the law will not truſt him with money, but 
at the peril of the lender who muſt ſee it thus 
laid out Cro. Car. 179. 2 Infl. 483. Cr. 
Jn: 560: f Mod; 368. Salk 386. 10 Mod, 

56. 12 Mod. 197. 

In the proſecution of en an infant is to 
fu by prochein amy, or guardian; but always 
defend by guardian and he is not to appear by 
attorney in -his-own right, If an infant, G. 
commit a treſpaſs againſt the perſon or poſſeſ- 
ſion of another; he muſt anſwer for the damage 
in a civil action: but infants, under the age, 
of fourteen years, are not generally puniſnable 
for crimes ; although if they are of that age 


which is the age of diſeretion, or under thole 


having maturity of diſcretion, they may 
be puniſhed as felons. Co. Lit. 735. 2 Saund 


2 father by edc in his PR or oh 
may diſpoſe the cuſtody of his infant child un- 
der twentytone years of age, and not married 
during the minority, to 1 perſons, not Popiſ 
11 recuſants 


45 
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Infants, Heats Lumatih, 


recuſants, he thinks fit; who may maintain ac- 
tions of treſpaſs, £&c. againſt unlawful takers 
away of ſuch children, and take into cuſtody 
their lands. A guardian i in ſocage at Common 
Law not thus appointed, continues till the mi- 
nor accompliſhes the age of fourteen years; and 
then he may chuſe his guardian before a judge 
at his chamber, ot in court, or in chancery : and 
theſe guardians ſnall make no waſte, or ſale of 
the inheritance; but keep it ſafely for the heir; 
they are to take the profits of the minor 's lands, 
&c, to his uſe, and on accounting for the ſame, 
ſhall have allowance of coſts — expences; and 
if they are robbed, Sc. without any default or 
negligence, they ſhall be diſcharged. thereof. 
Stat. 12 Car. 2. c. 24. ee 5. 2 Lev. 
162. Co. Li. 8 

Where there dach — ſong doubt of the 
ſufficiency-of a guardian to an infant, the chan- 
cery hah required ſecurity to be given: 99g 
ation of account lies againſt executors, Ac. 
guardians; *:2 Mod.' 17). 4 Hun. c. 16. 

Conveyance by infant mortgagee is binding, 
— — be avoided. 25. Bf 575- 3 Burr. 

17 
* . aue; Py 3 judgs 
infant and another, may be vacated 

wied nf only. 2 Bla Rep, 1133. 

lufant whio lives with, and is properly main- 
_ by ber patents, cannot bind herſelf 0. 

neceſlaries.' 2 Bl. Rep. 1325... 
— — leflor in ejectment muſk: give lecurity 
#1. Rep. io. 

— ought- to apply to an infant defer 
ant, or his attorney t name 
_ neither of: — will, court yr pats 


2 Hf. Rep. 50. — 
Aa 3 Infant 
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Of Marriage, Bard 
Infant cannot be elected a \burgels. Cray: 


226. 

Infant truſtees were ä by Chan 
convey by fine, ſame Paſſed TS Wis 
2 1 

Been by Müne voidable, mot rol 
2 Burr. Rep. 1795, 804, 

3. An ideot is uſed in our law forme: who: is 
a natural fool, from his birth: and the king ſhall 
have the cuſtody 5 the lands of an ideot, tak- 

ing the profits during his life, without com. 
mitting waſte, and finding him and his family 
neceſſaries; and after his death, ſhall render the 
lands to the right heir. This is by ſtatute; 
and by the common law the king ſhall all 
have the cuſtody of the body, goods and chat- 
tels of ideots, after office found, Se. 17 E. 2. 
E e a e h 
But where a perſon hath once underſtanding, 
and becomes aà foot by chance or misfortune; 
the king ſnall not have the cuſtody of: him: and 
if one have ſo much knowledge, as to meaſure 
a yard of cloth; number twenty pence, or right- 
ly name the days of the week, Ec: he ſnall not 
be accounted an ideot by the laws of the realm 
On a writ returnable in chancery, one may, be 
examined whether ideot or not; and there is 2 
writ Idiota inguirendo vel examinanda; directed 
to the ſheriff to call before him 4he- party re. 
preſented to be an ideot, and examine him, and 
inquire by a jury whether he be of ſufficient 
underſtanding to manage his eſtate, and to cer- 
tify the ſame into the chancery: after hid 
he may be examined by the lord chancellor. 
Tree E NMB. 232, 233. 

By his prerogative the king hath the lands 
from the time. of the C——_ and 1 


ery 


LY 


Tant, 'Tdeots,: Exmnatichs, 
the ſole intereſt in granting the eſtate of an 
ideot, but not of a lunatick. The uſe of the 
deot's lands is in the king; but the freehold is 
in the ideot: if he alien his land, the king may 
have a ſcire facias againſt the alienee, and res 
ſeiſe the ſame into his hands, and the inherit» 
ance ſhall be veſted in the ideot; though this 
muſt be after he is found by ie to bo 

an ideot. Dy. 302. 5 Rep. 12 

Ideots not having underſtan ing are menge 
ble to make a will; their deeds; grants and 
conveyances are voidable, or may be made 
void: but What they do concerning lands, &c. 
in a court of record, ſhall bind themſelves, and 
all others claiming under them, If an ideot 
contracts matrimony, it ſhall bind him; and 
ideots ſhall be hound to pay for neceſlaries, in 
the ſame manner as infants;-aidifſent may take 
way an entry of an ideot, 2c, T hough where 
an heir is ideot, any man may make a tender 


for him; and ideots, c — not to be pro- 


ſecuted for any crime; beeauſe they want know= 
ledge to diſtinguiſh good? and evil, "Co. Lit. 
247. 4 Rep; 1ty. 2 If ef if Rot, gw 
357. 3 Vall. 108. ie! ( UU 


An ideot cannot appear byt attorney; e 


he ſues or defends any action, he muſt appear 
in perſon, and the ſuit is 25 — his name dut 
followed by others, 2 Sid. 11 

4 A lunatick ie defined to ＋ a Weben in 
is ſometimes of good and ſound memory and 
underſtanding, and ſometimes not: and ſo long 
3s he hath t underſtanding, he is non compos 
mentis. A commiſſion of ' lynacy ſhall iſſue out 
of chancery, to examine whether the perſon be 
lunatick, or not; and to n e his 


lands, Sc. © Dy; 2 
_ 4 vl 1 


359. 
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madman may be kept in priſon, till he recovet 


It is ordained: by ſtatute, that the king ſha) 
provide that the lands of Junaticks be ſafely pre. 
ſerved, and they and their families maintained 
eee and the reſidue ſhall be kept for 

rule, and be delivered to them when they 
come to their right mind, the king taking no- 
thing to his own; uſe, c. Here the king hath 
the guardianſhip of the lands of lunaticks; but 
not the Cuſtody, of their lands or bodies: and the 
guardian of a lunatick is accountable to him, 
his executors, Sc. As a lunatick may recover 
his underſtanding, and have diſcretion enough 
to govern bimGlf and his lands; therefore the 


king ſhall not have the cuſtody. of him and his 


lands; for after he hath recovered his memo- 
ry, he is to have his eſtate at his own diſpoſal, 
Stat. 17 Ed. 2 c. 10. 4 Rep. £24!" 1! 557) 

By the ancient Common: Law, a dangerous 


bis ſenſes: lunaticks: or madmen wandring may 
be apprehended by a juſtice's warrant, and 
locked up and chained; or be ſent to their laſt 
legal ſettlement, Sc. A lunatick without me- 
mory underſtands not what he does, ſo that he 
cannot lawfully promiſe or contract. for any 
ching: Every deed made by a lunatick, who 
is non compas, is voidable; and his deeds may 
he avoided by his heir, except he levy a fine, or 
do any other act of record,. g. But the deed 
of a lunatick ſhall-not- be voidable by himſelf ; 
he. ſhall not be allowed to work his own diſa- 
bility, by 23 viſe a ee. Co. Li. 
24). 4 Rep. 126. Stat. 17 Geo. 2. c. 5 

1 criminal cath, the Als _ lunatick ſhall 
not be imputed to him; unleſs he kill, or offer 
to kill the king. when by our old books he may 
be guilty of treaſon , but this is e 
* : R ; ted 
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Infants, Teas, Limatickr 


dicted: and it is ſaid, if one who has commit- 
ed a capital offence, become lunatick, and uon 
WHY compos be fore conviction, he ſhall not be tried. 
and if after conviction, that he ſhall not be ex- 
ecuted, Though if a perſon feigns himſelf 
mad, and refuſes to anſwer for a crime,: he ſhall 
be iaken as one that ſtands mute, Sc. Co. Lit. 
147. 3 If. 46. Hauk. N. C. 2. "Hates's N. 
(7.10. 

f a lunatick ſue an aQtion, it 2 be ſhed in 
tis cwn name; and if an action be brought 
you a Junatick, he is to appear by attorney, 

of _ 6 ad e he be under 


9 


age, it. 13 
Ro and da ſeiſed of eſtates in truſt, 
Fc. by order of the chancery may make convey- 
ces thereof. Stat. 4 Geo. 2. c. 10. may ſur- 
render 1:ales in Chancery or Exchequer; in order 
o renew the lame. Star won * G 34. 1 * 
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of the Liberty of the Subject, Mees 
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Ide Hatule / Magna Charta, or the Ereat 
A Lear "F King 


Henry 3. 


ENRY, by the 3 * of | 

England, lord of {reland, duke of 2 FE 
— and Guyan, Sc. To all archbiſhops, $i) | LY 
bildops, earls, - barons, ſheriffs, provoſts, of- a 
' icers, and to all bailiffs, and other our faith- $1308 
ful ſubjects, who ſhall ſee this preſent charter, 1:1 
! Know you, that * yy 


„„ % <A = #* 7 ©. fo % $5 © << Q@ '' Foun. ry © 


3 


n velf of the lng Tenant of full cr 


Ke of te jet 


+ of Almighty God, and for the falyation of the Ml * 


#. ſouls-of our progenitors and ſucceſſors, kin 1 
of England, wy the advancement of 5 1 


church, and amendment of the realm, of o 
* mere and free will, have given and granted il 


/ to all archbifhops, biſhops, earls, barons, and 

8 IN OY our- 3 libery 
Jollowing, 1a be kept in our Kingdom d 

* England for ever.“ E pr $4 * | — 


is? 7 «+, > þ 
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Ni, We have granted to God, and-by 
this our preſent charter haye confirmed, for 


us and our heirs for ever, that the church d o 
e AEglaud ſhalb be free, and have all her whole b 
_ ® rights. and liberties inviolable. We have ſt 

e granted alfo, and given to all the freemen oi © th 
*-qur realm, for us | 9 


and our heirs for ever, the 


te them and their he 
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f ever.) 
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If any of our earls or barons, or any ott 
*. which hold of us in chief by knight's ſervic 
© die, and at the time of his death his heir bf 
of full age, and oweth to us a relief, he ſſ 


© have his inheritance by the old relief, that an. 
„to ſay; the heir or heirs of an earl, for I wh 
whole earldotn, by one hundred pounds; m ban 


© heir or heirs of a baron, for a whole baron 
by one hundred marks; che heir or heirs .c 
— | a a knigh 


Of the Liberty. of the Sulyecl. 
« a knight, for one whole knight's fee, one hun- 
« dred ſnillings at the moſt: and he that hath 
gels ſhall give leſs, mn 0 Ty 
bw anon n 10 „bn of nt 
num ven 01 ng % 1 Dun 
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Pe ward of an beir within age; 


. But it the heir of any ſuch tenant be within 
© age, his lord ſhall not have the ward of him 
© or his land, before that he hath taken of him 
' homage: and after ſuch an heir hath been in 
ward, when he is come to full age, (that is to 

bl © ay, to the age of twenty one\years) he ſhall 
have his inhentance without relief, and with- 
* out fine; ſo that if ſuch heir being within age 
Ade made à Knight, yet neverthelcſs-his land 
+ ſhall remain 5 en unte 
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the term aforeſaid.” 23tvq<, 
„ Hitt 2ttig} th 2 5 £33479 nich 
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» 413 a b 20 ie 7 
be keegier of: Ms Ra e — 
' being within age, ſhall not take of the lands 
' of the heit but reaſonable iſſues, reaſonable 
cuſtoms, and -reaſonable ſervices, and that 
| without deſtruction and waſte of his men . 
' his goods. And if we commit the cuſtody 
' any ſuch land to the ſheriff, or to any other, 
' who is anſwerable unto us for the iſſues of the 
' lame land, and he make deſtruction or waſte 
| of thoſe: things that he hath in cuſtody, we 
wil take of him amends and recompence 
4 therefore 


- + churches! and dignities vacant, which pertain 


6 * And the und ſhall . 
to two lauful and diſcreet men of that fee, 

.5 who ſhall anſwer unto us for the iſſues of in 

« tame land, or ynto him whom we will 

And if we give or ſell to any man the cuſtody 4 
of any ſuch land, and he make therein te 

* ſtruction or waſte, he ſhall>loſe the ſame cuſ- 
todyt and then it ſhall he aſſign'd to two 


© lawful and diſcreet men of that fee, who all F 


in rn r (r 
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e kin of Gor * ry 5. v. | k 
3 the eee of ti b 


der and of dee, *h 


by -/* The keeper," — . (| 
of the land of — — —— * ſl 
© houſes, parks, warrens, ponds, mills and other 
things pertaining to the ſame lands, with the Wl in 

iſſues of the ſaid land: and he ſhall deliver u be 
* the heir, when he th to his full age, all an 
* his land ſtosed with ploughs, and all other . b 
* things at the leaſt as hè received it. All theſe f be 
4 thing ſhall be obſerved in the cuſtody of © th 


*: archbiſhopricks, biſhopricks, abbie, -ptjorics, ſl v. 


to us; —_— 1 Tarn ſhall go * de 

*-be ms m 
bes an. e b a du 
b& * 0. 1. A b. VI. oog n 
an \S Rs 7 14 1. N 4% :35 W125: 


2 be married withou ae. 


And heirs fall __ wens without ary 
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A widow ſball. bave her marriage inberitaxce. and 
n The king” $ widow, | 


A widow” Ae 55 death of her huſband, 
© without. any difficulty, ſhall have her mar- 
( riage, and her inheritance; and ſhall give 
„nothing for her -dower, marriage or in- 
« heritance,.. which her huſband and ſhe held. 
the day of che death of her huſband. And 
( he ſhall tarry in the chief houſe. of her huſ- 
band, by . forty. days after the death of her 
huſband's within which time her dower ſhall. 
© be aſh gned her, it it were not aſſigned be- 
' fore, or that the houſe, be a caſtle; and if 


* ſhe-depart from the caſtle, then a competent 


© houſe ſhall be forthwith provided for her, 
in the which ſhe may honeſtly dwell, unuil 
her dower be to her aſſigned, as is aforeſaid ; 3 
' and ſhe ſhall have in the mean time her rea - 
ſonable eſtovers of the common. And for 
her dower ſhall be aſſigned unto her the 
' third part of all the lands of her huſband, 
' which were his, during the coverture; ex- 
' cept ſhe were endowed of leſs at the church” 
door. And no widow ſhall be b rm bo 
' marry. herſelf : Neverthele& ſhe ſhall find 
' ſurety, that ſhe ſhall not marry without our 
' licence and aſſent, (if ſhe. hold of us) ; nor 
vithout the aſſent of the "we if wy, holds, 
' of nk 18 55 
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Ero ſuretics gal be charged to'the x: 


6 © We or our bailiffs ſhall not Grin” any land 

* or rents for any debt, ſo long as the Preſent 
goods and chattels of the debtor do ſuffice 
© to. pay” the debt, and the debtor himſelf be 
Wenn to fatisfy therefore: neither ſhall the 
[Pledges of the debtor be diſtrained; as long 

ag the principal debtor ''is ſufficient for the 


payment of the debt. And if the principal 


© debtor fait in the payment of the debt, having 
8 — wherewith to pay, or will not pay 
is able, the pledges ſhall anſwer for 


. «© 'the debt. And if they will,” they ſhall have 


the lands and rents of the debtor until they 
* be ſatisfied of that which they before 
for him, except that the debtor can 
* tnimlelf to be acquitted V or ld 0 


reties. 
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The ay” of London An 5 all the' old 
«"iberties and cuſtoms which it hath been 
© uſed to have. Feuer, we will and grant, 
that all other cities and boroughs, towns, 
* and the barons of the five ports, — all other 

* ports, ſhall have all their liberties and free 
6 * cuſtoms.” - 

CHAP. 
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None ſhall diflrain fur more ſervice than due: 


No man ſhall be diſtrained to do more ſer- 
© vice for a knight's fee, nor. for any freehold, 
© than therefore is due.” as e 


"CHAP. N.. 


« Common, pleas ſhall_not follow our court, 
but ſhall be holden in ſome place certain. 


e n KF. W 
Where and liefe whom affiſes ſhall be taken. Ad- 


Aſſiſes of Novel Diſſcifin and of Moridan- 
' cefler ſhall not be taken but in the ſhires, and 
' after this manner: If we be out of the realm, 
our chief juſtices ſhall ſend our juſtices through 
; PP county once in the year; which, with 
the knights of the ſhire, ſhall take the ſaid 
* alliſes, in thoſe counties. And thole things 
' that at the coming of the aforeſaid juſtices, 
being ſent to take thoſe aſſiſes in the counties, 
' annot be determined, ſhall be ended by them 
in ſome other place in their circuit. And 
' thoſe things, which for difficulty in ſome ar- 
' ticles cannot be determined by them, ſhall 
de referred to our juſtices of the bench, and 
here be ended,” - ts. ee 

99 CHAP. 
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Aſſiſes of darrein preſentment” ſhall be a. 
« ways taken before our. juſtices of the bench, 
and there ſhall be determined. 


„ GH4 E400 
Hem wax of Arcs ll be aperenth andy whe 


A freeman ſhall not be amerced for a ſmall 
fault, but after the manner of the fault: and 
* for a great fault, after the greatneſs thereof, 
* faving to him. his contentment: and a mer- 
« Chant likewiſe, ſaving to him his merchar- 
« dize. And any other's villein than ours ſhall 
be likewiſe amerced, ſaving his wainage, if 


he fall into our mercy. And none of the ad 


« amerciaments ſhall be afleſſed, but by the 
« oaths of honeſt and lawful men, of the vicu- 
« age. Earls and barons ſhall not be amerced, 
„ but by their peers, and after the manner of 
their offence. ' No man of the church ſhal 
de amerced after the quantity of his ſpiritual 


| ©* benefice, but of his lay tenement, and after 


5 the quantity of his offence.” . © ſages 

Making of bridget a banks, 
5 © No town pc freeman ſhall be diftrained iq 
make bridges or banks, but ſuch as of old tims 


+ and of right have been — 
ITED; oy « x 


them, in the time of king Henry our grand- 

rd! ore -r. ··ů̃ ns 
CH A F. xvi. _ 
al. | Defending of banks, 


© No banks ſhall be defended from henceforth 
but ſuch as were in defence in the time of 
' king Henry our grandfather, by the ſame places 
d te fame bounds, as they were wont to be 
in his time.. 5 


S HAP. XVIL 
Holding the pleas of the Crown. 
No ſheriff, conſtable, eſcheator, coroner, 


the crown.“ 


KA 


11 

Icin- | | | | FI 

58 king's debtor dying, the king all be firſt paid. 

er 0 =} ; 

"half * If any that holdeth of us lay-fee ſhall die, 

ritual i ind our ſheriff or bailiff do ſhew our letters 
patents of our ſummons for debt, which the 


dead man did owe to us; it ſhall be lawful for 
our ſheriff or bailiff, to attach and inroll all 
the goods and chattels of the dead, being found 
n the ſaid fee, to the value of the ſame debt, 
by the ſight and teſtimony of lawful men, fo 
hat nothing thereof be taken away, until we 
te clearly paid off the debt. And the reſidue 
ſhall remain to the executors, to perform the 
ſtament of the dead. And if nothing be 

f... 


nor any other our bailiffs, ſhall hold pleas of 
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1 owing to us, all the heli ſhall go to the uſe 


$4 
8 


of the dead, ſaving to his wife and children 
© their reaſonable parts. . 


CHAP. XIX. 


- - Purveyance for a cafe (| 
0 No conſtable nor his bailiff, ſhall take con 
© or other chattels of any man, if the man be 
not of the town where the caſtle is; but = 
© ſhall forthwith pay for the ſame, unleſs tha 
the will of the. ſeller was to reſpite the pay 
© ment. And if he be of the fame town, t 0 
price ſhall be Paid unto him within fon n 
„days. of 
Eve A By 
Doing caſtle- ward. 
No conſtable ſhall diſtrain any =_ t tog; 
money for keeping of his caſtle, if he him: pt 
will do it in his proper perſon, or cauſe it . al 
* be done by another ſufficient man, if he mil 
not do it himſelf for a reaſonable cauſe. An 
© if we do lead or ſend him in an army, he 
© be free from caftle-ward for the time that | 5 
© ſhall be with us in fee in our hoſt, for d 
6 which he hath done ſervice in our wars. * 
'be 
b C H A F. XXI. ' an 
: ; bi 


-% i of borſes, carts od wood! 


oy No ſheriff nor bailiff of ours, nor any othe 
© ſhall take the horſes or carts of any _ 


make carriage, except he pay the old price 
limited. No demeſne cart of any pi wal 
« perſon or knight, or any lord, ſhall be taken 
« by our bailiffs: nor ſhall'we, nor our bailiffs, 
© or any other, take any man's wood for our 


licence of him whoſe wood it is.“ 
C0 H A P. XXII. 


We will not hold the lands of . that be 
i convict of felony but one year and a day, and 
then 1 lands ſhall be delivered to the lords 
ef the tes) ++ 


c HA r. XXII. 
In what places wears ſhall be put down. 


og All wears from henceforth ſhall-be utterly 
ne put down by Thames and Medway, and thro. 
it all Eng/and'but only by the ſea - tt. 


bat , what caſe a præcipe in capite is not grantable. 


« The writ that is called precipe in capite, ſhall 
be from henceforth granted to no perion of 
— freehold, whereby any freeman may loſe 


+ 
* 


y 1 1 
h Bba- - els gs. C H A P. 
y ot - & 43 K p 5 
man ; 
« mm 


« caſtles, or other our neceſſaries, but by the 


Yo long felons lands ſhall be bolden by 1he king.” 
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. Jha be Ju one meaſure throughout the redn. 


One meaſure, of wine hall be through our 
© realm, and one meaſure of ale and a meaſure 
© of corn, that is to ſay, the quarter of Lond, 
And one breadth of died cloth, ruſſets, &c. 
that is to ſay, two yards within the liſts. And 

_ © it ſhall be of weights as it is of : 


Inguiſition of life and member, 


> Nothing from henceforth ſhall be given for 
« a writ of inquiſition, nor taken of him that 
« prayeth inquiſition of life or member, but it 
© ſhall be granted freely, and not deny d. 


C H A F. XXVIL 


Fenure of the king in | focage, and of . another by 
knight's ſervice. Put ſerjeanty. 


© If any do hold of us by fee-farm, or by ſo- 
© cage or burgage, and he holdeth lands of ano- 
« ther by knight's ſervice, we will not have the 
*.cuſtody of his heir, nor of his land, which 1s 
© holden of the fee of another, by reaſon of that 
© fee-farm, ſocage or burgage: neither will we 
© have the cuſtody of ſuch fee-farm, ſocage ot 
* burgage, except knight's ſervice be due unto 
us out of the ſame. - We will not have the 
« cuſtody of the heir, or of any land, c bat 
| . 


. 
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« caſion of any petit ſerjeanty that any man 
ho like of us by n o pay an _ 
4 the e. 


c H A 7. vt 13 : 
Wager of law fall! be with wine. 


SET 98 . * 

© No bailiff from henceforth: ſhalt put any 

man to his open law, nor to an oath; upon his 

own bare ſaying, without faichfl n 
' brought 1 in for the ſame,” 


None ſhall: be condemned ' without trial. Jugſlis 
6 4 225 be jold or n. Jai. | 


No freeman ſhall be taken or impriſoned, 
' or diſſeiſed of his freehold, or liberties, or free 
cuſtoms, or be outlawed or | exiled; or any 
' otherwiſe deſtroyed, and we will not paſs ſen- 
| tence u him, nor condemn him, but by 
' lawful judgment of his 
' of the land, We will ſel 


enn, wy man either © K. 
0 H A FP. N 


night. 


* All — (if they they were wot open] 
' hibited before) ſhall — their ſafe 2 
conduct to de 

f Exland, $0 (ery in and 8⁰ gi . 
Bb] 5 Ay 


* 6 * 
* * 1 g . 
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rs, or by the law 
ell to no mia . — | 


part out of England, to come into 


222 


zo 
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© Qiit harm of body and goods, untill it be 


© ing war againſt us: and if our merchants be 


4. honour, of N alling ford, Notting ham, Bolags, 


# 6 No 4 3 . ſhall 
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© as well by land as by: ſea, to buy and ſel Bil - 


without any manner of evil tools, by the old 
and rightful cuſtoms, except in time of war, 
And if they be of a land making war again 
us, and be found in our realm at the begin: 
ning of the wars, they ſhall be attached with- 


* known unto us or our chief juſtice, how ou 
* merchants are treated there in the land mak- 


« well treated r deus rail be Meni 
„wich us. 


CHA PF; XXX. 


eee coming into ibe king's hand 
. by eſcbeat. © 


N 1 409 man hold of any eſcheat, as of the 


dor of any other eſcheats which be in our hands 

and are baronies, and die, his heir ſhall give 
no other relief, nor do any other ſervice 10 us, 
than he ſhould to the baron, if it were in the 
baron's hand. And we in the ſame wiſe ſha 
hold it as the baron held it, neither ſhall v 
haye, by occaſion of any barony or eſchez 
any eſcheat or ns any of our men, ui 
© leſs he that held th _ or cr _ 
$: wiſe held of us in ce WIN 


CHAP. | KXXUl, = 


Lands gd be aliened 0 etc: 
Ae ſervice; 07 3? 
25 


e or 7 
reſidue 


$ ol 


o any more of his land, but fo that of 


Of the Liberty of the Sahject. 
ell of the lands the lord. may have the ſervices 
old due to him, which er to the 955 by" 


CHAP, | XXX. 999 8 


Patrons of abbies ſhall bave the ar of them in 
the time of wee =o, 


„All patrons of: abbies,. on the king's 
charter of England, of advowlſon, or have old 
© tenure of poſſeſſion in the ſame; ſhall have the 
' cuſtody of th chem when they fall void, as it hath 
been accuſtomed, and as it is before declared. 


--CH A P. XXV. 
þ what caſe on e 


: «No i man. -ſhall be taken beg e 
the appeal of a woman, . -=7 gh of any 
other 3 | 


"CHAP, "XXX, + 0 


at what ahve 5 be 1. 4 dai a. 
5 and 4 leet. 
9 
* No conntycponrt from henceforth ſhall be 
' holden, but from month to month; and where 
greater time hath been uſed, there ſhall be 
« greater, Nor ſhall any ſheriff or his bailiff keep 
his turn in the hundred, but twice in the year ; 
and no here but in the due place and accuſtom- 
(ed, that is to ſay, once after Zafer, and 
« again after the feaſt of St. Michael, And the 
ve of be ſhall be likewiſe at the 


feaſt 
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Of the Liberty F the Subject. 
feaſt of St. Michael without occaſion; ſo that 
every man may have his liberties - which he 
had, or uſed to have in the time of king H 
our grandfather, -or which he hath'purchaſed 
* ſince. The view of frank-pledge ſhall be done, 


that our peace may be kept; and that the tith- 


ing, be wholly kept, as it hath been accuſtom- 
5 ed. And that the ſheriff ſeek no occaſions, 


and that he be content with ſo much as the 


ſneriff was wont to have for his view making 
in the time of king Henry our grandfather. 


geh l & p. XXXVI. 
No land ſball be giuen in mortmain. 


o ſhall not be lawful from henceforth fo 


© anyone to give his lands to any religious houſe, 
© and to take the ſame land again to hold of the 
5 ſame houſe. Nor ſhall it be lawful for any 
* houſe of religion to take the lands of any one, 
© and to leaſe the ſame to him of whom he fe- 
* ceived it; if any from henceforth give his 
© lands to any religious houſe, and thereupon be 
© convict, the gift ſhall be utterly void, and the 
land ſhall accrue to the lord of the fee. 


c HAF. XXXV I. 
WL 3 ee } 


avy | [5 1 2 * 21227 ; Fr ' 7 09 85 1 
A ſubſidy in reſpert of ibis charter, and the char 
ter of the foreſt, grawed: 10 the king. 

. *. 2 7 38 32 75 , 45 2 
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Eſcuage from henceforth ſhall he taken like 
as it was wont to be in the time of king Han 
< our grandfather ; reſerving to all archbiſhops, 
<- biſhops, abbots; ' r. earls, barons and all 
5. perſons as well ſpiritual as temporal, all _ 


* * — — * ” « 


a AF 


free liberties and free cuſtoms which they 


have had in time paſt, and all theſe cuſtoms 
and liberties aforeiaid, which we have granted 


to be holden within this our realm, as much aa 


+ appertaineth to us and our heirs, we ſhall ob- 
6 ſerve: and all men of this our realm, as well 
© ſpiritual as temporal (as much as in them is) 
ſhall obſerve the ſame againſt all perſons in like 
« wiſe. And for this our gift and grant of theſe 
( liberties, and of others contained in our char- 


' ter of liberties of our foreſt, the archbiſhops, - 


( biſhops, earls, barons, knights, freeholders, 
and other our ſubjects, have given unto us the 
© fifteenth part of all their moveables. And we 


' have granted to them on the other part, that 


© neither we nor our heirs ſhall procure or do 
any thing, whereby the liberties in this char- 
* ter contained ſhall be infringed or broken. 
' And if any thing be procured contrary ta the 
fame, it ſhall be had of no force or effect. 


Charta de Foreſta, or the; charter of the 
foreft, granted in the ninth year of king 
Henry ME. odd! now tt Enos 

. A LL- foreſts that were afforeſted by king 
$ Henry the: Second, ſhall be viewed by 

' lawful men; and if he hath afforeſted any other 

' woods than his own demeſne, whereby any is 

' prejudiced, they ſhall be diſafforeſted: ſaving 

common of herbage and other things within 

' the foreſt, to ſuch as have been accuſtomed 


* 


II. Cap. 2. None dwelling out of the foreſt 


35 


aw 
344 


the keeping of forefts, as ſhall ſeem reaſor- 
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© there, or be ſureties' for others that are attach: Ml * * 
ed for the foreſt,” C9043 | 't 
III. Cap./g,  * All woods made foreſt by king 
* Richard}. or king Jobn, ſhall be diſafforeſted, Ml © * 


except they be our demeſne woods,” 

IV. Cap. 4. All freeholders having woods 
in foreſts, ſhall enjoy them as they did at the 
time of the coronation of king Henry Il. ac- 
: quitted of all purpreſtures, waſtes and aſlart 
made before the ſecond year of Henry III. and 
* they that make them henceforward ſhall be 
* anſwerable to the king for the ſame.” | 
V. Cap. 5. Rangers of the foreſt ſhall exer- 
© cle their office as it was uſed at the coronation 
© of Henry Il. and not otherwiſe.” - 

VI. Cap. 6. Thelawing of dogs ſhall be made 
in foreſts from three to three years by the view 
and teſtimony of lawful men, and not other- 
* wiſe ; and he that hach not his dog lawed 
© ſhall be amerced gs. and it ſhall be done by 
the uſual aſſiſe, Sc. Three claws of the fore- 
* feet to be cut off by the ſkin; howbeit ſuck 
* hawing ſhall not be but where it hath been 
* uſed from the coronation of Henry II. 

VII. Cap. 75. No foreſter or | beadle ſhall 
make ſcotal, or gather garb, oats, corn, lamb 
or pig, but by the ſight and oath of the twelve 

* rangers, when they ſhall make their range: 
and there ſhall be ſo many rangers aſſigned tor 


* abled and ſufficĩient for the ſame,* . 
VIII. Cap. 8. There ſhall be only three 
ſwain- motes in the year, viz. one court fifteen 
days before Michaelmas, another about Mari 
© mas, and the third fifteen days before Mid/uv- 
* mer, at the firſt two of Which none ſhall ap- 
pear by diſtreſs but the foreſters, * 
| an 


Of the Liberty of the Subject. 

and geſt⸗takers, and at the other only the fo- 
i reſters- and verderors: but the foreſters and 
« verderors; ſhall meet every forty. days, to ſee 
© the attachments of the foreſts, as well for 
green-hue as hunting, and the (wain-motes 
* ſhall not be kept but in the counties where 
they have been uſed to be kept. 

IX. Cid. . Every one having a wood in the 
« foreſt may agiſt it, and take his pawnage there 
© at, his pleaſure; he may alſo drive his hogs 
© through the king's: woods, or elſewhere, far 
that purpoſe; and if they lie all night 1 in the 
foreſt, he ſhall be queſtioned for it. 

X. Cap. 10. « None ſhall loſe life or member- 
« for killing of deer, but ſhall. be ned for it, af 
© he have any thing; if not, he. ſhall be im- 

* priſoned, a year and a day, and (if he can find 
good ſureties) ſhall then be delivered; but for 
"want of ſursdes he ſhall ahjure the realm. 

XI. Cap. 11. A peer of the realm. being 
{ ſent for by the king, in coming and returni 
may kill, a deer or two in the foreſt thr 
' which he paſſeth: howbeit, i it muſt not be done 

privily, but by the view of the foreſter, if pre- 
ent; and. if abſent, by cauſing one to blow a 
horn fot him, dak pig he ſeem 0 cal 
the deer. 211101 5 

XII. Cap. 12. Every 8 may 8 
' the foreſt (upon his own ground) make a mill, 
a ping, pool, marl- pit, dike, or arable land, 

vithout incloſing ſuch arable, ſo it be not to 
the nuiſance of any of lus-neighbours.* . ... - 

XIII. Ca,. Every freeman may have 
his aviaries. of, hawks, eagles and herons, and 
N . moans * ene wb an. * 
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be taken in foreſts but by a foreſter in fee, 
it again, vx. 2d. for a a) and 19. for x 


taken, and not elſewhere ; neither ſhall any 
© chiminage be taken of ſuch as carry burdens 
of buſhes, bark or coal, although they ſel 


biailiff ſhall hold pleas of foreſts for green-huc 
or hunting, but the foreſter ſhall attach ſuch 


* provinces; who ſhall inroll them, and preſent 


them jncloſed under their ſeals unto the chief 
juſtice of the foreſt, when he comes into thoſe 


of the Liberty of the Se 


NIV. Cap; 14. No chiminage or toll flul 


© that farms his bailiwick, and only of ſuch as 
buy their -buſhes, timber, bark or coal, to ſel 


© horſe, to be taken half-yearlyz and it ſhall 
only be taken where it hath uſed to be {6 


* them, unleſs they take them out of the king's 
6 demeſne wood 8 
XV. Cap. 15. * All perfons outlawed for treſ. 
« paſs in foreſts ſince Henry III. ſhall be releaſ. 
+ ed, finding ſureties to offend no more. 
XVI. Cap. 16. No conſtable, caſtellain or 


pleas, and preſent them to the verderors of the 


+ parts to hold pleas of the foreſt, to be/deter- 
* mined before him? 

XVII. Theſe liberties of the foreſt the king 
grants to all men; ſaving to perſons the liber- 
ties and free cuſtoms in foreſts, warrens, and 
* other places, which they have formerly en- 


And by the Siatute of 1 Bibi. Nr. . 


None ſhall- be taken or impriſoned for vert i A 
or veniſon, unleſs he de taken within the ma By 0 
* nor, that is treſpaſſing in the foreſt, or ele . 4 
duly indicted; and then the warden of the ſo- 
reſt ſhall let him to mainpriſe until the eyre, . 


* of the foreſt, without taking any thing for hi 
# deliverance ; and if the warden will not 8 


a 
4 o os 4D 
- * 


| >. 30 HY - 2 
ran MY © he ſhall have a writ out of the chancery of oje 
fee, il © ordained for perſons indicted, to be bailed 
\ az WM © till the eyre.” * . r 
ſell « If the warden after the writ ſerved deliver 
not the perſon ſo indicted to mainpriſe, tige q 
hat party may have another writ out of chancery | 
» {of © directed to the ſheriff to attach the warden to 
any MI} anſwer his default before the king at a certain 
lens MY © day; and then the ſheriff (the verderors being 
gel called to him) ſhall deliver the perſon indicted 
ng {MI by good main-priſe, in the preſence of the ſaid 
© verderors, and ſhall deliver the names of the 
ref. WM © mainpernors to the ſame verderors to anſwer 
lea in the eyre before the juſtices,” | 
1 lf the chief warden be thereof attainted, he 
n of MI ſhall be awarded to pay treble damages to the 
Aue party grieved, committed to priſon, and ran- 
ſuch I fomed at the king's will.” ee 


fent i be Halute De Tallagio non concedendo, ia the 
chief time of K. Edward 1. 
thoſk 


ele- NO tax, tallage or aid ſhall be levied by 
. , us or our heirs, without the will and 
king ' alſent of the archbiſhops, biſhops, earls, ba- 
iber- WI tons, knights, burgeſſes, and other free com- | 
and WJ mons of our realm. ; 
em And all perſons ſhall have their laws, liber- 
' ties and free cuſtoms, as largely as they have 
' uked to have them when they had them beſt :, 
' and if any ſtatutes or cuſtoms have been made 
' or brought in by us or our predeceſſors, or 
any article in this charter be found contrary 
' thereunto, they ſhall be void. "Abd 
There is the form of a writ to be directed 
: to the ſheriff, to permit all men to enjoy all 
- 6 uch 
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* ſuch liberties as they had beſote; and a pro 
* clamation may iſſue, that ſuch as claim liber. 
ties, ſhall ſhew to the juſtices (at the firſt al. 
* fiſes, hen they ſhall come into thoſe part) 
* how they hold them, for which they hall 
have forty days ſummons; but if they appear 
© not, their liberties ſhall be ſeized in the name 
of a diſtreſs: alſo there may be another pro- 
*clamation, that ſuch as complain of the 
* king's officers ſhall ſhew their grievances to 
the laid juſtices . 


This laſt clauſe is by the ſtatute de quo Wars 
ranio, 30 Ed. 1. „ 


| io af 5 F 
The Habeas Corpus fatute made in the 21/1 1 
er nennen, 4 ad, ot 8 
« FT\HERE having been great delays uſed | 
e by ſheriffs, gaolers, and other officers "4 
to whoſe cuſtody the king's ſubjects had been e 
© committed, in making returns of writs of He N t 
© beas Corpus, Sc. whereby many perſons, hadi. k 
© been long detained in priſon, in ſuch caſes 7 
© where by law they were bailable ; for pre-. * 
vention thereof, and the more ſpeedy relief 5 
* of all perſons impriſoned for any *eriminal I 


© matters, it is enacted, | f 
* I. That whenſoever any writ of Habeas Cu-. 
pus ſhall be brought and ſerved upon any of- 
« ficer, or other perſon, for any one in his cul 
« tody, or ſhall be left at the gaol with any 0 
the under-officers, - the ſaid officers: or their 
Keepers or deputies, within three days after 
that, (unleſs the commitment were for treaſon 
or felony plainly expreſſed in the warrant of 
© commitment) on payment of the charges 8 
h * bringing 


Of the Liberty of the SubjeE. 
bringing the priſoner, or tender thereof, to be 
« aſcertain'd by the judge or court that awarded 


the writ, and endorſed on the ſame, not ex- 
© ceeding 12d. per mile, and upon ſecurity given 


by the priſoner's own bond to pay charges of 
carrying him back, if he be remanded by the 
© court, and that he will not make any eſcape 
© by the way, ſhall make return of fuch writ of 
© Habeas Corpus, and bring the body of the 
© party committed before the judges or barons 
© of the court from whence the writ ſhall iſſue, 
or to ſuch perſons before whom the writ is re- 
© turnable; and ſhall certify the true cauſes of his 
« detainer or impriſonment: but it the place of 
* impriſonment be beyond twenty miles, and 
© not above one hundred miles off, then ten days 
© is allowed for the ſame; and if further, it ſhall 
be within twenty days, and no longer. 

Il. * And perſons committed or detained for 
any crime (unleſs for treaſon or felony expreſſ- 
ed in the warrant as aforeſaid) in the vacation- 
time, may complain to the lord chancellor or 
' keeper, or any judge, who upon view of the 
* copy of commitment, or oath of its being de- 
nied, ſhall upon requeſt of ſuch perſons, or 
*any in their behalf, atteſted and ſubſcribed 
by two witneſſes, grant a Habeas Corpus under 
the ſeal of their reſpective courts, returnable 
immediately; and on ſervice thereof, the of- 
ficer within the times before limited is to 
bring up ſuch priſoner before the ſaid lord 
* chancellor or judges, before whom the writ is 
made returnable, with the cauſes of his com- 
mitment; and thereupon, within two days 
' after he ſhall be brought up, the priſoner ſhall 
de diſcharged from his impriſonment, on 
| \ © entering 


ve 


Of the Liberty of the Subject 
© entering into recognizance with -one or more 
< ſareties, to appear in the court of king's bench 
the term following, or at the next aſſiſes, ſeſ- 


ſions or general gaol delivery, or ſuch other 


court for the county where the offence is cog- 
© nizable 3- into which court the writ, return 
© and recognizance aforeſaid, ſhall be certified; 
© unleſs it ſhall appear that the party is detained 
upon a legal proceſs or warrant, for ſuch mat- 
ters or offences which are not bailable by law. 

III. Provided always, that if any perſon ſhall 
© negle&topray a Habeas Corpus for his inlarge- 
ment, by the ſpace of two terms after he is 
committed, he ſhall not have any ſuch writ in 


time of vacation, in purſuance of this act. 


IV. If any officer or officers ſhall refuſe to 
© make their returns, or to bring the body of 


- © the priſoner as aforeſaid, according tothe com- 


* mand of the writ, within the times aforeſaid; 


or upon demand made by the priſoner, or any 


in his behalf, ſhall refuſe to deliver a true copy 
of the warrant of commitment, within kx 
hours after demanded, ſuch officers, gaolers, 
Sc. in whoſe cuſtody the priſoner ſhall be de- 


© tained, ſhall forfeit for the firſt offence 1000. 


and for the ſecond offence 200l. to the party 
« grieved, and be rendered incapable to hold 
their offices: the penalties to be recovered 
by action of debt, bill, plaint or information, 
in any of the king's courts at Heftminfer, 
wherein no eſſoin, Sc. or ſtay of proſecution 
* ſhall be admitted or allowed. a 

V. And no perſon, who ſhall be delivered 
© and fer at large by Habeas Corpus, ſhall be 
again impriſoned for the ſame offence, by any 
« perſon other than by legal order and m_ 


Of tbe Liberty of the Subject. 
« of ſuch oourt; wherein he ſhall be bound by 
recognizance to Aren. ar other court having 
0 { jutiſci@tions off the cauſe: and if any other 
: ſhall: 5 impriſoa again the 
« perſon deliuered or ſet at large. they ſhall for- 


© aforeſaid . 4 017% 
VI. Perſons cominitted: for high treaſon. pe 
felony, plainly and: eſpecially expreſſed in the 
% « warranty upon Prayer im open court the firſt 
ll « week of the term, or firſt day of the ſeſſions 
e- of Oer ſerniner, ort gaol delivery, to be 
s brought to trial . if they are; 2 ded: the 
in next term, ſefſions of Oyer & Terminen or 
gaol deliveryoatter ſoch commitment,” the 

to Ml © judges; upom motion made in churt the latb 
of ay of the term or ſeſſions, ſhall ſet them at 
n- liberty upon bail: unleſe it appear upon dach, 
d; iat the king's) witneſſes could not — va 
bed dan e and if any ſuch 
py berſons committed as aſoteſaid, upon ſuch 
ür prayer aforeſaid, ſhall ee. and tried 
s, dhe ſecond germ or ſeſſions after commitment, 
le- they ſhall be diſcharged from their tee 
dl. ment. O 6 NN en 046 bas 
ty VII. But nothing in this add ſinl;excend/to 
14 RY out of priſon 3 perſon charged in 
ed debt or other achon, or with proceſs in any 
on, civil cauſe, ut that after his acquittal far; his- 
er, eme, he r be kept in cuſtody; tor fur 
on other fun ti led id: fig) * 

vil. f any perſon or perſons, area, of 
"this realm, ſhall be e Ly 

dor be in ouſtody of any ae ad ph 

mina matter, thę ſaid hall not — 2 re- 
moved from the aid cuſtody into ihe cuſtody 
A ee unleſs it be * babeas 


T Ro 5159 T7, 0 


' feit to the prifonez>gook. re ene 2 


Of tie Liberty of the Subjed. 
©. corpus, or ſome other legal writ, or where the 
* priſoner is delivered to the conſtable: ta be car- 


* ried to gaol, Sc. or when any perſon is ſent by ; 
© order to the houſe of corretctibn, ot — N 
from one priſom to another in county, 


din order to: a trial on diſcharg g ori in caſe of 
4 ſudden fire, infection or other necefiity; And 
. ee out and ſiguing any wartants 
for retnoval, contrary: hereta, or eaqnter ligr- „ 
© ing the ſame, and the officers obeying or ex- ( 
cuting them, ſhall ineur the. forfeitures before 
© mentioned, both ſori the ſirſt and ſecond 0 
ſende, to the party grieved.” 1 5 
IX. {And dry dener may move for and cb 0 
7 habeas cus pus as well out of the Char- 
© tery or Buchequrri as out of tha courts of N 
© Bench or (M Ir; and) if the lord chan - 
K. — of: — any 
tit « tequiredetg the granted as 
e they ſnall forfeit toe party grieved 
— — manner aforefaidꝰ 
And iti dettared,..thatiavrits of habee 
3 run into any county palatine, the 
pofte, and other -privileged: Places of 
© England, and into the ifles Jerſey or Guernſe.” 
„XI. Ne of ithis realm ſnall be ſent 
 <' prifoner into Scotland, Ireland, or- into: dy 
* deyent the ſeas, ich art ormay be 
= 'or without the: dodniniahs, of; his ma- 
yy yy his heite oriſuccefibrsc and if aN oi the 
C « fd ſub) be fo 1mpriſoned, it is Land 
every h. perſon ſhalt for-queh:wnprifapment 
«vs ——— — againſt 
him by Whom he ſhall. be chmitted, de- 
taiged, impiiſoned, ſont ptiſonen or nun- 
ported, and againſt ali perſons chat ſhall frame, 
+ contrits Write, * 25 3 


"Ws . + rant 


Of the Liberty of the Subject. 
« rant for ſuch, commitment, or ſhall be advi- 
« ſing, aiding or aſſiſting in the ſame; and ſhall 
© have judgment to recover treble coſts, beſides 
damages, which damages ſhall not be leſs than 
* 500). in which action no delay or ſtop of pro- 
ceedings, nor no injunction, protection or pri - 
 vilege, Cc. ſhall be allowed; and the perſon 
© or perſons ſo offending as aforeſaid, being law - 
fully convicted thereof, ſhall be dilabled to 
* il © bear any office of truſt or profit within the 
vi realm, or dominions thereunto belonging, and 
a ' incur the pains, penalties and forfeitures or- 
' dained by the ſtatute of premunire made in 
the 16th. year of Richard II. and be incapable 
' of 50 pardon from the king, his heirs or ſuc · 
ceſſors. 1 = + 8 1 

XII. This act ſhall not extend to any per- 
' ſon who by contract in writing ſhall agree 


Ec. to be tranſported, and ſhall have received 
earneſt upon ſuch, agreement; nor to perſons 
convicted of felony, and praying to be rranſ- 
ported beyond the ſeas, who may be ſo trans 
ported into any parts notwithſtanding this ſta- 
tute, nor to impriſonment of any perſon 
before the time limitted for the commence- 
ment of the act, or any thing thereto relat- 
ing; nor to perſons reſident in this realm, 
that ſhall have committed any capital crime 
in Scotland or vreland, Se. but that ſuch per- 


att.” | DL e, 

XIII. And perſons offending againſt this act 

bar ſhall not be impleaded for any offence, . unleſs 
pw the ſame be done within two years at moſt 
ens ther the offence was committed, in caſe. the 
y party grieved ſhall not be then in priſon; and 


with any merchant or owner of a plantation, 


ons may be ſent to receive trial as before this 


. 
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than they might 


may carry an offender to gaol, and this was 


Of the Liberty of the Subject. 
« if he ſhall be in priſon, then within two yeus Ml | 
* after his delivery out of priſon or deceaſe. ; 
XIV. © After the aſſizes proclaimed for any e 
© county, no perſon ſtall be removed from the 
* common gaol upon any babeas corpus, purſy- 
© ant to this act, but ſhall be brought thereupon 
© before the judge of aſſize in open court: but fa 
after the aſſizes are ended, any perſon detain- fe 
* ed may have a habeas corpus, according to the Will ;} 
direction and intention of the act 
XV. If any information, ſuit or action, be ,; 
* brought againſt any perſon or perſons for of. 5. 
* fenees againft this law, the defendants may 
«© plead the general iſſue, and give the ſpecil 
matter in evidence and the. faid matter ſhall 
„be as available to all intents, as if they had 
+ pleaded or 11 the ſame matter in bar 
or diſcharge of ſuch information, ſuit or ac- 
„tion.“ | 
XVI. Perſons appearing to be committed: 
* acceſlary before the fact, to any petit treaſc 
* or felony, or upon ſuſpicion . whic 
+ ſhall be ſpecially expreſſed in the warrant o 
commitment, ſhall not be removed or bailec 
« by virtue of this act, or in any other manner 
have been before the making 


of the ſame.” | 
Two things 1 ſhall obſerve upon this ſtatur 


r. That altho' the conſtable by his own a 
thority, without any warrant of commitment 


method of ſecuring priſoners, before that the 
were any juſtices of the peace; yet ſince the! 
Riiration of that magiſtrate, it is beuer that 


of the Liberty of the Subject. 


39. 


be carried before him, to be ſent by him to 
rs BY gaol by warrant of commitment z otherwiſe they 
— a right to be bailed upon this act, whaty 

ny * the offence 922 be, | 


the lik the court may judge there- 
upon ae ws or no the offence is ſuch, for 


which a priſoner ought to beg «dried to bail. 
Burn's uft. * . 


* * 
— —— 8 


9 * bis ative, and the 
_ Miniſters of Juftice mow. 


HE king is he who hath the bigheſt 
rule wg the whole land. Our king: 
being above al others, he | bath therefore 
may ſingular privileges and preheminences 
a him beyond all other perſons : and he, for 
the ne of his perſon and greatneſs of his 
dice, has aſcribed to him by Jaw ſome of the 
utribures even of God; as ſaverignty and 
puer, omnipreſence PN verity and 
dier. Sc, But this is to be ynderflood, in 
; publick or. political capacity z for in his 
oy or natural capacity, law looks on 
im as mortal, and ſubject e 


N Tl We 


Of 'the King and bir Prerogative 


As to the prerogatives of the king, they are 
called jura regalia, or inſignia corone; and are 
inſeparably annexed to the crown, ſo that none 
but the king himſelf may have and uſe them: 
and the particular power and prerogative of the 
king hath its exerciſe in theſe things. 


1. As the king is head of the ſtate: 
2. As he is ſupreme head of the church. 
3. As lord paramount of all lands ; and 
OF I Fore of the king. 
4. His debts how paid, and acts conſtrued 
in civil caſes, Ee. F 


1. It is the king's royal prerogative to make 
war or peace; to ſend and receive ambaſſadors, 
aud make leagues and treaties with foreign ſtats: 
and as head of the ſtate, he calls, continues, 
prorogues and diſſolves parliaments; and all ſta- 
tutes are to have his royal aſſent, which he may 
refuſe to give to a bill; but his denial is that he 
will adviſe upon it, and not an exprels negative, 
Co, Lit. 110. 5 Se 

In calling or diſſolving parliaments, declaring 
war and peace, Sc. his proclamation has the ef- 
fect of a law; though he cannot by proclama- 
tion introduce new laws; yet he may thereby 
inforce old ſtatutes diſcontinued ; and he may 
diſpenſe with a penal ſtatute, wherein 'his ſub- 
jets have not any intereft. The king may take 
the benefit of any ſtatute, although he be not 
named; but acts of parliament do not bind the 
king, if he is not ſpecially named, unleis they 
concern the commonwealth, ſuppreſs wrong cc 

fraud, Sc. in which caſes they are binding t 
him. 3 Inſt, 162, 2 Inſt. 143. 5 Rep. 4 
7 Rep. 32. N 
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It is his prerogative Alone td diſpoſe and: 
ren the toilitia of the kingdom; y_ he h 
be cbm of all forts, ine places e | 
Gr. Alfo Authority in the aki and caftiti 
of ordnanee. He gives commons for . — 
men and Arts, by fez and land; and dilp 
of all magazines aminunitiön, cuittes, for 
ſhips of war; and public money fe kit is 
ly embargoes'on ſhippibg, but then it muſt b 
pro bono publite ; he way, if he Tee cauſe, open 
or ſhut the ſes ports, 4nd forthd- the 5 i 
his ſubje&s/gver fea, wittiogt 7 . 
md not vo the tx to à fubj &, 1 


be can put a Talk upon the 6 coin wi 


money, the law 1175 the A * mites of | 
and ilver; or where the gold and ner 


mines is of the greater vale, Which are calle 
* mines. Hod. 3 


53 „ 


fie, which Gat 3 e to 100 
. —— — 1 may "make . create * | 
rerlities, colleges, counties,  boro! a 
markets, Sc. And no foreſt, chaſe 4s park ea 
be made, or caſtle built, without the King 4 
leave. The — 25 by his pte? 9 e 
corporate a "Whole city, pariſh, or part of 
t, and grant and annex td ſuch Tepee 
den atichiſes : tho they may not under co 
nur > ++ fet up a 3 85 eh is againſt 
aw, Jerk. Cent. 7265 4% 294, Ny. 15 
| | C C 4 > 
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Tbe king is the fountain of honour, and bes 
the ſole power of conferring dignities and ho- Will c: 
nourable titles; as to make dukes, earls, be- 
rons knights of the garter, c. And he names ou 
creates, makes and removes the great officers of 
the government: he determines rewards and pu- 
niſhments; moderates laws, and pardons offend- 
ers. But the king cannot pardon, murder, 
where appeal is brought by the ſubject; and 10 
pardons of felony, Ec. ſhall be granted only, 
where the kiog may lawfully do it, according Wi pa 
to his coronation oath. O. Lit. 168. 2 lf, 
316. Stat. 14 Ed. 3. 1 10 ft Fach 
The king may grant the duties of a port to 
a ſubject, in conſideration of repairing the pon. 
Cup. Rep. 18. 3 
The king in council can no otherwiſe puniſh 
any of the governors of his foreign. poſſeſſions, 
than by removing them, and taking away com- W's | 
miſſion, which they may hold, during pleaſure, Nec 


OW ADE og petal 
The king has a right to a legiſlative author - 
ty over a conquered country, till ſome act done 
amounting to a Waiver of it by him. Coup, Need 


ION Aer | A N * 
| Whether the crown may not by virtue of it's Wd: 
prerogative grant an exemption from being im- 
eſſed. Cowp. Rep. 520, 531. „„ 
And altho" the king hath an intereſt in every f 
ſubject, and a right to his ſervice, he cannot Bin 
diſcharge the right of a ſubject, or hinder him W's c 
of a remedy the law gives him. Salt. 166. 
2. As ae e Head of the church, our king me, 


hath power to call a national or provincial coun- 
eil; and by his rob aſl, the" andre made 
in convocation have the force. of laws: and t0 
him the laſt appeal is made. 4 nf. 325. Wt 


The 


* 


Of the King and bis Prerogadive: 393 
Nag The king hath this. prerogative in the convoy 
cation of the clergy ; that when it is called, it is 
ba» by his writ; it may not make any canons vicky 
ies out his licence; if the king pleaſes he dert it 
of Wl there, as he doth in the parſiament; and he 


hath a negative voice, as he hach in parliament 
1 The 42 of Canterbury, whe is — 
ler, prorogues and diſſalves it by the king's direc» 
and von; and the clergy called to the, convocation 
ly, ball have the ſame, privileges as members of 
ing WY parliament. Crompt. Jur, 4. Cat. B. H. G. c. 1. 
M. E Cafe. Abr. 349. (A.) 2-1... 3 Gan. Ren. 

22. fol. edit, 1736. 4 Hyn. Reg. Miri 644. 
t to By his prerogative, the king hath the ſu; 
ont, Wl preme right of patronage all over England; and 

b the founder and patran of all biſhopricks, 
niſh e. ſo that gone can be made a. biſhop- but by 
ons, bis nomination: and the election of biſhops is 
om- W's be by the king's Cinge q Eflire, or licence to 
ure, N eect the perſon named by the king; and if the 
dean and chapter fail to make election, the 
king may nominate, Cc, by letters patent. 
but the dean and chapter having made their 
election, certify it to the king, and the arch- 
binop, Sc. and then the king gives his aſſent 
er the great eg, (e. 4b. 96. 25 K. 


d. c. 20. 


The king has not only the chqice and making 
very r all biſhops, but of deans, and the like clergy- 
den; and he may licenſe a new. biſhop to retain 


ls old 


od : 
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lands in the King's poſſeſſion ate free from ie 


the king may preſent to avoid advowſon, when 
the temporalties are in his hands. Davis m1 Þ 
F. N. B. 34. C. Lit. 298. e 


fon in holy orders, a privy councillor, juſtice of fl ce 


oyer and terminer, juſtice of peace, c. or give 1 
them power to execute any temporal authority, Wl 9c 
The king according to the ſtatutes may diſpenſe 

with plurality of benefices, and non-reſidence of WM in 
clergymen, where there are two or more bene- & 
fices, made by conſent of the patron and ord- ca 
nary, muſt be with the king's licence. When co 
the patron of a church neglects to preſent to the to 
fame in fix months; the biſhop of the dioceſe, Ml Ik 
or on his default, the archbiſhop is to collate er; 
within the like time; and he not doing it, te . 
king fhall preſent to tlie church. Cro. Ja: bir 


552. 11 Rep. 10. 2 Nol. Abr, 360. me 


Churches are founded by the whe and he 1-5 
cenſes others to found them, exempt from the 
ordinary's juriſdiction; and he hath the tithes 
of foreſts and places extraparochial, which he 
may grant by letters patent: alfo the king ſhal 
pay no tithes, Sc. Go. Eliz. 811. 

3. The king is lord paramount of all the 
lands of England; and all eftates for want o 
heirs, or by forfeiture, eſcheat to him; he ſhall 
have the lands of felons, &c. convict; and the 
goods of felons and fugitives ;” goods and chat 
tels of pirates; wreck of the ſea, Sc. Stat, 1 
EA Ns. 

"All Aide ire fuld to be Wohdetr of the King 


nure ; and the king may not be jointenant vit 
any one: where the title of the king and of 


common perſon concurs, his title ſhall At 


id 


Of the King and his Prerogative, 395 


hen WY ferred. No diſtreſs can be made upon the kings 
5, Wl poſſeſſion ; but he may diſtrain out of his fee in 
ather lands, Fe. and may take diſtreſſes in the 
per- big way. Goods and chattels may go in fuc- 
> of WM ceffion to the king, though they may not to 
vive Wl any other ſole corporation. C Lit. I, 30, 
rity, il go. Finch. $3, 2 if. 114. 
enſe The king may grant a thing in action, which 
e of WM mother cannot; aud reſerve a rent to a ſtranger, 
ene- ©. But he cannot grant or take any land, not 
ord- caſt upon him by diſcent, but by matter of re- 
Then cord: and the king may not grant an annuity 
the v charge his perſon, which is not chargeable 
ceſe, WM like the perſon of a ſubject; though he may 
late grant it out of the revenue of the exciſe, Sc. 
the The grant of the king is taken favourably for 
Ja bim, and moſt ſtrongly againſt another; and he 
nay avoid his own grant for deceit. 4 Ne. 
hel- 54. Ia. 186. Plowd; 243. Salk. 58. 3 
n the The king's grant is good for himſelf and fuc- 
ithes ll ceſlurs, tho F his ſucceſſors are not named ; 
but if a grant is made by the king, and a' for- 
mer grant is in being of che fame thing, if 
it be not recited, the grant will be void; yet 
there may be a non obflante to a former grant, 
if the king is deceived in his grant, as where 
t contains more than was intended to be grants" 
ed, &c. it is void ; and the king's grants may 
be void by reaſon of incertainty ; where debts - 
ud duties are granted, without ſaying in par- 
icular what duties, Fc. Though when there 
$4 particular certainty preceding, they ſhalt 
bot be deſtroyed by any incertainty or miſtake” 
wich follows it. Telv. 13. Dyer 77. 5 Rep. 
N. 12 Rep 46. Mod. Rep. 195. h 
A grant of the king to 4 corporation, that 
hey ſhall not be impleaded for any cauſe arifing 
dere, or elſewhere than before themſelves, Sc. 
this 
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from proſecuting p 
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this binds not the king, where he is party: and 
the king may not by his grant exclude himſelf 
| eas of the crown; for it 
concerns the publick government, Kelw. öl. 
Dy. 378: 2 i 
4. The king's debt ftall be ſatisfied before 
that of a ſubject, for which there is a preroge- 
tive writ; and until his debt be paid he may 
protect the debtor from the arreft of others, 
But by ſtatute a common perſon may ſue the 
King's debtor notwithſtanding he hath a pro- 
tection, and recover judgment agai him; 
tho* he cannot have execution, unleſs he gives 
ſecurity to Pay the king's debt, If a debtor 
not a writ of protection, he may be in execu. 
tion for a common perſon, as well as the king; 
and the debt of the Fog ought to be jn equal 
degree with that of his ſubject, to have Prefer- 
ence. Co. Lit. 130. Stat. 25 Ed. 3. c. 19, 
33. H. g. c. 39. Go. Car. 283. 2 8 
In whoſe ſoeyer hands the goods of the king 
come, their lands are chargeable, and may be 
ſeiſed for the ſame; and the king is not bound 


2 


8 by ſale of hig goods in open market, No pre- 


"ſcription. of time runs againft the king; he is not 


within the ſtatute pf limitation of actions: he 
may fue in what court he pleaſes, and cannot 
be nonſuit, as he is ſuppoſed to be preſent in il 
his courts ; the king may have ſuch procels in 
his ſuit, as no other perſon but | himſelf can 
have, in any caſe: and in his pleading he need 
not plead an act of parliament, tho a ſubject s 
bound to do it. 2 nfl. 713. 11 Rep. 74 
Finch. 82, 476. 4 Rep. 15 

Action hes not againſt the king, but a pet- 
tion to him in chancery inſtead thereof : and it 
is lawful for any ſubject to petition the king nt 
4 oy dna "ome: 
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redreſs, where he finds himſelf grieved by any 


ſentence or judgment. The king's title is not 
to be tried, without warrant from the king. or 
afſent of the attorney general; there are no 
colts allowed | againſt the king; no entry will 
bar him; and no judgment is ever final againſt 
him, but with a ſalvo jure regis; and in the caſe 
of others, the king may iſſue a command to 
the judges, not to proceed till he is adviſed, 
where his & * may be prejudiced, Sc. 2 #7. 
185, 424. Hob. 220. Finch 469. 

The king's only teſtimony of any thing done 
in his preſence is of as high a nature and credit 
any record; whence it is that in all writs or 
precepts ſent out for the diſpatch of juſtice, he 
uſeth no other witneſſeſs than himſelf, as zefle 
neipſe, Ec. The king cannot be a minor or 
under agez and in him the law will fee no de- 
fect, negligence or folly. G. Lit. 41, 57. 

Theſe prerogatives and others ariſe to the 
king, from the reaſon of the Common Law ; 
which allows that to be law almoſt in every 
ale for the king, which is not ſo for the ſub- 
ect: but the king's prerogative doth not ex- 
tend to any thing injurious to his ſubjects; for 
the king by our law can do no wrong. Finch $5. 

The king or queen may make laws, by au- 
thority of parliament, to bind the crown, Sc. 
Kings of England are to be proteſtants, and join 
in the communion of the church of England + 
and the king's coronation oath is 'ſertled by 
laute. Stat, 1 M. & M. A. 2. c. 2. ſ. 10. 


Fre- 


conſtruction of law, the ſame with the king, 
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Freregative of the Queen, and Prince, W' 
A E queen in our law is either ſhe that 
| holds the crown of this realm by right of 
blood or. who is married to the king; the firſ 


of which is called Queen Regnant, and the lat 
Queen conſort : ſhe who holdeth by blood is, in 


and hath the like regal power and authority; 
but the queen conſort is inferior to the king, 
and his ſubject. 3 Hf. 7. 1 Mar. cap. 1. 
By the Common law, the queen as the king's 
wife, partakes of ſeveral prerogatives. above 
other women; ſhe is a publick perſon, exempt 
from the king; and capable of lands or tene- 
ments of the gift or grant of the king her huſ- 
band, which no other feme covert is: and ſhe 
is of ability, without the king, to purchaſe or 
grant Jands, and make leaſes, ſhe may have in 
herſelf the poſſeſſion of perſonal. things during 
her life, Sc. But bath her real and perional 
eſtate goes to the king after her death ; if ſhe 
do not in her life-time... diſpoſe of them, or de- 
viſe them away by will. Co. Lu. 3, 31, 133 
„„ 400.10 8 
The queen may ſue and be ſued alone, in ber 
own name only, by Precipe, not by | petition; 
and no writ of right is to be directed to her, 
but to her bailiff: ſhe ſhall not find pledges in 
an action; or be amerced as another ſhall be. 
In a writ of Quare /mpeait brought by the queen, 
on her being diſturbed in prelenting to 4 
church, ſome ſay plenarty is no plea againſt her: 
acts of parliament relating to her need not be 
pleaded; for the court muſt take notice df 
them, as they do thoſe that concern 1 
: | caulc 
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becauſe ſhe is a publick perſon. ... PFuach 86. 
1 . 361. 8 Kep. 28. | Y 


In caſe, a tenant. of the Teen aliens part of 
0 


ha bs land to one, and part of it to another; the 
queen may diſtrain in any one part for the whole, 


e the king may do: and ſhe is pot bound by 


diſtreſs out of the county. If. the king take an, 
lien to wife, ſhe ſhall have the queen's dowry, 
- ad the quees ſhall pay * toll, &. 
Uhay a. 124, 231. vITY” 11. 1. Me 7s $3 10 
"be As for the , Prince of . avs g plot his | death 
„ bigh treaſon. He is not W the 
latte 1 Hen. 4. chap, 6. concerning the king 
grants : the judges are to take notice of an a 
« parliament made. for him, without, pleading, 
n, and the like: g Rep. 88. 
And the king's; other children have ſome 
pivileges more than other men's children, be- 
ng born beyond fea, they are inheritable. to, 


e in 

nend here, Sc. 4. Rep. 23. 1 nfl, 132. 
rug WF 4 Provfon 50s only tor the king's Hooſhiold, 
the WP fttled by, parliament; but is ordain d allo, 


133 * . nue ani. S. WH nen 

5% 29 (uf nee ele wed watt 
ber 1:4] | The privileges of the nobylug.....: .- 7 
zan: U tba ad tt ined ra val 
54 1 deri ee of chis kingdom, 
es unis created by the king, either hy writ. or. 
be. ers patent. The calling up a lord. by writ, 


the moſt antient way, and gives a tee-limple, 
2 barony, 10 him and his —— without, 


han Ads of inheritance; but the king may limit, 
ot be o heirs male, or the heirs of the body; and. 
e d be dies before he ſits in parliament, his blood 
king if „n eanobled; but the. creation, by. letters, 

patent 


1.6 de ſtatute of Marlbridge aioft_driving of a 


6 4 Rep. 23. 


i the, queen. d. 1 Geo. 3 % h 4 Get 
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patent is good, and makes the peerage (ure, 
tho” he never ſits in parliament ;' and his heirs 
fhall inherit the honour, purſuant to the words 
of the patent. C Lit. 16. 2 Inft. 48. 4 Bu, 
Ar. 229. 3 Seld. 1478, 1726. Sl. 222, 
253 Mo. 767. 1 
All peers of the realm are looked upon as 
the king's hereditary counſellors ; the king and 
whole kingdom have an intereſt in the peerage 
of every lord: and the privileges belonging to 
our nobility, beyond other men are very great. 

e perſon of a peer, as well out as in parliz- 
ment time is privileged from all arreſts, - unle(s 
for treafon, Felony or breach of the peace, &. 
and this privilege is fo extenſive in reſpect of his 
Perſon, that the king may not reſtrain any peer 
of his liberty, without order of the houſe of 


lords, except it be in caſes of treaſon, Sc. 6 


Rep. 52. 4 Bac. Abr. 228, 231. 2 Ld. Ram, 
F 5 - 
Peers are not to be arrefted upon mean pto- 
ceſs, or on execution for debt or treſpaſs, be- 
cauſe they are preſumed not only to attend the 


king and the publick affairs; but the law doth 


preſume they have ſufficient lands, in which 
they may be diſtrained: but they may be ap- 
prehended in criminal caſes. And tho' a peer 


may not be arreſted in his body, his eſtate may, 


be ſequeſtred for debt, c. upon à prolecutign 
after a diſſolution and prorogation of parlit- 
ment, or adjournment for above fourteen days; 
when he refuſes to appear and anſwer, on a bil 
of complaint exhibitted in the Chancery, Ex- 
chequer, Sc. 6 Rep. 53. © Stat. 12 C 13 . 


N 0 
Though Mat. 12 C 12. W. 3. by which flat 
tute, liberty is given of commencing wy 
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ul, againſt perſons having privilege of par- 
; WH lament, does only mention knights, 9 — 
(dad burgeſſes expreſsly, the ſubſequent words, 


« any other perſon having privilege of par- 
lament, do not extend to a peer, becauſe” he 
s 2 perſon of ſuperior rank to all the perſons,” 


s Wl vho are expreſsly mentioned; but the court 
of opinion, that the practice which has for 
© WW cuoy years been eſtabliſned, viz. to commenc 

o Wl: ſuit againſt a peer by bill, and to declare 
t WM igainft him, not as being in the cuſtody of the 
1 


marſhal, but, 4s be. privilege of parlia- 


nent, is founded upon a very right conſtruc- 
7, boa of the ſtatute, and that ig, ought. to be ad- 
is bred to. Say, Rep. 64. Cowp. Rep: 644. 
er Privilege of peerage will be noticed without 
es, Laffs Rep ag 
6 WI Suits may be brought againſt. any peer, or 
n. Wrncmber of parliament, or their menial ſervants, 


&, in the intervals of parliament, ot of ſeſ- 


ter diſſolutions, ot prorogations, may give 
adgment, and award execution: and where any 
dantiff ſnall de ſtay'd' from proſecuting his 
lit, he ſhall not be nonſuited, but 'upon the 
lng of the parliament may proceed to judg-" 


er nent, Sc. Alſo no proceedings in law againſt* 
ee king's debtor, ſhall be delayed under colour 
00 WS any privilege: only the perſon of à peer ſhall 
u · Wſio: be arrefied.” of pri bad Were, Se. 


ll C50. 2. c. 44. a 
kvery lord of parliament is allow d his clergy 


ut. 1 Ed. 6. c. 18. except for. wilful murder; 
rd it is ſaid the lord © Morley,” who was tried 
u murder, and found guilty of marflaughter,” 
diſcharged rr clergy. .. For treaſon 


ds, being above fourteen days; and the courts/ 


al caſes, where others are excluded by the 


cor. 
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be ſufficient: in noblemen; as in trials of peers 


from the lord chancellor in lieu thereof. N 


of he realm, in actions of debt or treſpaſs ; an 
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coiled ya pet of th dl, he tt 
tried by his peers, ord of parliament : and if Wl v 
a nobleman be indicted of murder or felony, n 
his trial ſhall be by his peers; but on an appedl Wi a0. 
of felony, which is the ſuit of the party, he ne 
ſhall be tried by an ordinary Jory of twelve men, C5 

In man) caſes the proteſtation of. honour ſhal 


they, proceed upon their honour, not on oath: 
and if any peer is a defendant in a court 0 
equity, he ſhall put in his anſwer upon hi 
honour .(tho”. fapfnerly it was to be on oath) 
and in action of debt upon account, the plain 


tiff being a peer, it ſhall ſuffice to examine i 
attorney upon - oath, and not himſelf : obe 
where a; peer is to make an affidavit, or to bud 
examined, as 4 wWitneſs, he muſt be upon lber c 
oath like another perſon. 9 Rep. 49. 3 n 


29. 2 Salk. 512. Will. Rep. 1462. Mod. 9g 
g Keb. Rep. 631. Freem, Rep. 422. pl. 566 
16 Vin. . 3. 4 Bac. Abr. 237. 

A writ of Subpana ſhall not be awarded agait 
a, peer out of Chancery in a cauſe ; but a lette 


Capias or exigent can be ſued out againſt pet 


no eſſoin lies againſt them; in any trial where 
peer is plaintiff or defendant, there muſt be! 
turned on the jury. at leaſt * one Knight, 0 


, 
- 


ee > 


* Lord Ch. uft. Holl ſaid, the vated a knig ow 


away * 


jy 


11 Mod. 102. Ho 
Stat. 24 Geo!" 21 c. 18. / 4. 
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hall be cauſe of challenge; but peers on the 
trial of a peer may not be challenged, as jurors 
may in caſe of a common perſon. A peer may 
not be impanelled upon any inqueſt, though 
the cauſe hath relation to two peers. Gilb. 
Chanc. 65. Har. Chanc. Prat. 50. 4 Bac. Abr. 
132, 238. 2 Hawk. Pl. Cr. Chap. 43. J. 4, 11. 

If any perſon ſhall' divulge or tell falſe tales 


of any lord of parliament, by which diſſenſion 


may happen, or any ſlander ariſe, the offender 
hall be impriſoned, &c. and ſuch lord may 
bing his action of Scandalum Magnatum in the 
name of the King, and in his own name, and 
recover large damages; and the defendant ſhall 
te otherwiſe puniſhed. Stat. 12 K. 2. c. 11. 
No peer can be aſſeſſed towards the militia, 


but by aſſeſſment made by fix or more peers: 


1nd the houſes of peers ſnall not be ſearched 
for conventicles, but by warrant under the ſi 
manual, or in the preſence of the lord lieute- 
unt of the county, or one deputy lieutenant 
nd two juſtices of the peace, Sc. 9 H. 3. 13 
14 Car. 2. c. 3. i 24 
It was lawful by the Common Law for any 
to retain as many Chaplains as he would 
ut by ſtatute their number is limitted, viz. a 
luke to have ſix chaplains, a marquiſs or earl 
y viſcount four, baron three, &c. Star. 31 
. 6 W. 1 


Now I come to the officers, and miniſters of 
uſtice under the king, which I ſhall treat of in 
e order following: 3 


1. Of the judges of the law. 
2. Of ſheriffs of counties. 
3. Ok coroners and their duty. 

| Dd 2 4. Of 
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4. Of juſtices of the peace. 
5. Of conſtables, &c. | 


1. A judge is a chief magiſtrate in the lay, 


to try civil and criminal cauſes, and puniſh of. 


fences; and our king hath the nomination and 
appointment of judges. Co. Lit. 56. _ 
The king in all caſes doth judge by the 
jodges 1 and judges are to give ſentence ac- 
cording to law, that which by law they knoy 
ta be right, and what is alledged and proved: 
a judge ought. not to judge in his own.cauſe 
or in pleas wherein he is party. G. Li. 51 
* Ne. 27... e 18... £d. i ..; .....: 
If a judge. is doubtful or miſtaken in mat 

of law, a ſtander-by may be allowed to inform 


the court, as Amicus Curie, But no judge hill 


25575 be excepted againſt, or challenged; o 


ve any action brought againſt him for wha 
q to kill a judge of eithet 


he does as judge. An 
bench, or of afliſe, Sc. in their places admini 
ſtring. juſtice, is treaſon ; alſo drawing a ves 
pon only upon a judge in any of the courts 
Juſtice, the offender ſhall loſe his right hand 
forfeit his lands and goods, and ſuffer perpetu 
impriſonment. 2 /n/t. 178, 422. Co. L. 29 
WERE... LY 
The judges are freed from all proſecutior 
whatſoever, except in the parliament, her 
they may be puniſhed for any thing done b 
them as judges: and there bribery in a Judge 
which is a very high offence is puniſhable b 
Tols of office, fine and impriſonment. . If 
judge, who haih no juriſdiQion of the cauſ 
give judgment of death, and award executioi 
which is executed, ſuch judge is guilty 
felony; and alſo the officer who executes thi 
: av 13463 3: 93 . ph I ILTO!?T . 7 ſentetece 


* 


+*- 
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ſentence.” Though judges are not in any way 
runiſhable for a meer error of judgment. 12 
Rep. thy, Vangb. 138. Cro/"Jat! 65. H. F. 
I 2G 77 Lee] rat 208 

Judges of the Common Law have no ordinary 
un{diction to examine witneſſes at their 'cham- 


nd bers; though by conſenr of parties and rule of 
+} Wl vort they may on interrogatories ; and" ſome 
* things done by judges at their chambers, in or- 
9 der to proceedings in court, are accounted as 
eee by the court. They are to have à paper 
aof the cauſes which are to be ſpoken to in 
on; and where ſpecial matter ariſes upon 
Y reading the record of a cauſe, fo that the judges 
nell re not for the preſent ſatisfied of the lau, they 
ander paper-books to be made and delivered 
1, dem, containing gopies of the record, Ce. 
. bat they may the better conſider of the mat» 
wha in conteſt, 2 Lil. Abr. 90, 91 
nel Our judges ate to execute their offices in pro- 
a perſon, and cannot act by 'deputy, as the 
vez udges of eccleſiaſtical courts may: yet where 
tz ere are divers judges of a court of record, the 
ande of every one of them is effectual, eſpecially 
eta f their commiſſion do not expreſsly require 
z % doe; but what a majority rules when prefent 


s the act of the court. 1 Roll, Ar. 382. 
2 Hauk. 3. 9 eee e 
„ben 4 judge of B. R. cannot be made by writ, 
e b but by commiſſion under the great ſeal ; but 
age may be diſcharged by writ /ub' maguo Milla. 
e D Proceedings in à cauſe are not-ſtayed by the 
if onmons of a judge. Say. Rep. 166. but 
au ere, and (ee 2 Bl. Rep. 954. | 
noo le an action brought againſt a judge of re- 
y end, for an act done in his judicial capa- 
; th he may plead, that he did it as judge of 
Dd 3 _ record, 
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the king chuſes one: and by ſtatute they are 
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record, Which will be. a ſufficient juſtification. 
Cruwp. Rep. 172. See Lofſt's Rep. 56. ce 
Judge may order in vacation, that defend. ur 
ant ſhall plead ſuch plea, as he will ſtänd by. n. 
2 Burr. Rep. 782. + Cont) RH * x 

2. A ſheriff is the chief officer, under thei of 
king, of a ſhire or county, for keeping of thei of 
peace, and execution and ſervice of ,writs and de 
proceſſes, Sc. At Common Law, ſheriffs were 
choſen by the county, as knights of parliament 
now are; but by ſtatute, they are to be made 
by the king; and the chancellor, treaſurer and 
barons of the Exchequer, Sc. nominate three 
perſons yearly for each county, out of whi 


to have ſufficient lands in the county where 
choſen, to anſwer the king and his . people 
Slat. 9 Ed. 2. fe. 2. 14 Ed. 3. c, 9. 

The power of a ſheriff is judicial, and mini 
ſterial: his judicial authority conſiſts in trying 
and determining cauſes in his county courts 
and in preſerving the peace of the county, he 
being by the Common Law the principal con 


Bede 


ſervator of the peace there; and he is to ali": 
the juſtices of peace, and raiſe the Poſſe Cm K 
tam to ſuppreſs riots, Sc. Though his judicfii nt 
power, as conſervator of the peage, is ſeldouf der- 
uſed; being commonly executed by juſtices o ay | 
peace. His miniſterial power relates to exe the f 
cuting writs out of the king's courts; and beef“. 
in he is not to. diſpute the validity of any write 
but muſt execute it: for he myſt not let a pet ff 
ſon eſcape, tho taken on an erroneous procels ** 
but ſhall be excuſed by teaſon thereof, in tal ls 6 
impriſonment. OG. Lit. 174: 2 . 1918 
ory Ty 


* 
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tion Beſides their miniſterial office to execute pro- 
cels, c. Sheriffs are to octaim ſtatutes re- 


the ſhire, Fc. And they are 76 Coffe e rents 


of felons, St. To levy the King's debt 10 
I. be accountable” to the king for” ae e 
profits of their counties; for which they re to 
give” up their accounts in. the .exchequer ; by 
fatute, ſheriffs "ſhall have allowance: 'on their 
counts, for executing the kitgs writs, levy- 
ng eſtreats, Ce: "Their accounts Hall -or he 
telayed ; and 4500. "yearly is fer apart at 


deal counties,” ts 'help paſs” their desen 
Allo they are to ſee that eriminals be executed, 
and obſerve the order of law in putting them 


n death, © DF . & Stud. cb. 41, 33 H. 6. c. g. 


n eee 
The en under the ſheriff are an under- 
heriff, bailiffs, gaoler, Ge. for whom he is an- 
werable. As to the under ſheriff;*his power is 
the ame with that of the high ſheriff, he acting 
in his ſtead ; but all returns by the under he- 
nf are in the name of the high ſheriff, the un- 
ger. neriff is removeable at pleaſure, aud ſome 
lay but in nature of a general bailiff” errant to 


tie ſheriff in the whole county, as other bailiffs 
ue over particular diſtricts. The under-ſheriff 
6 to file a warrant of "attorney föt his high ſhe- 
if in_all the courts'of YP+/imitgr,” by an at- 
brney of each court; and ought'always to have 
is deputy attendant in courts; to receive and 
cute their commands, give account of buſi- 
il, Se. Aud ſheriffs thall' not take” uw 
oney or reward _ places of under-ſheriff, 
20 3s ny 7 eee 1 


end. WY turn juries, for trials in civil and Crimigal caſes; 
by. make returns of *writs*for elecing Eni hts ot 


ſh king, ile profit lands ee goods 


d bee allowed ee e the fe-- 


#87 
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gaoler, ibs, &c.. 4 11. 114 214. 3 
SFr, 313. Stat. 3 Geo. c. 18. K 
If a enn 0 not make a return of writs, oi e 
making a falſe 1 return, he ſhall be amerced; or 0 
2 party may 11 f action of the caſe aganff ©! 
m: ſheriffs ſhall let perſons to bail 8 rea-. 
il ſureties; and where a ſheriff rakes f. 
mg wt of two good men of. viſible eſtates u 1 
of taking it, if they afterwards become 2 
inſolvent, the Theft ſhall excuſed, When /. 
any ſheriff is chargeable in his life-time. for a 
33 tort; bun 0 act levies it dieth vi co 
the perſon; hut if a ſheriff levies money on; 
e and dies, action 9 be hk ; 
againſt. is executors for the money, being nt 
duty: and if an under; ſperiff procure goa th 
taken in Execution to be. appraiſed. at undeff th 
value, and deliver them to the plaintiff ac 
| cordingly: for this oppreſſion of the defendani to 
indictment will lie. Sheriffs pre not to ub Co 
00 15, in the pound where under 10 
or more. than 6d. per pound jf above iat by 
or levying an extent or execution; and 1: CG 
in the pound; os the yearly value of lands, , 
executing a writ. of he facias Pollo tho 
* . the whole 0 mg not 10 uff 
A, and 55 if above. Rep. 70, e 
K 808. 1 Car, ing 8 5 Jac 426% der 
29 Eliz. c. 4. Geo. 65 lg Reg 
Sheriffs may - Aur: continue in their pff © 
above one yeat; which alſo extends 10 unde age 
ſheriffs ; and no ſheriff, is to, act as a j juſtxe 6 Dau 
peace of the . „during his ſhrievalty; 8 
an under ſheriff, Ac. be attorney in 28 of ture 
king's courts, o long as he bears the offer Wl ep 
though ſuch as are attornies may Pr praclice i ol 
the name of others, No | ſheriff” at allze te N 


Na. 


of the Mig and bir Brevogative.” 

„ dal keep 4 table for any but thoſe'of his urn 
'W rctioue; nor make any preſent to any judge. 
c. or have above forty ſervants in liveries, 

or under twenty attending him. On the deaths 

of ſheriffs, under thierifft are to act in ther 
names. till others are appointed, and be an- 
ſuerable. Stat. 14 Ed. 3. C. 7. 42 Ed. 3. c. 9. 


1 lf. c. 8. 1 H. 5. c. 4. 13 C14 Or. . c. 


21 perpetuated by 1 Jac. 2: c. 17. J 4. 3 C. 
2. c. 15. | 
f Sheriff Ei return a writ, but cannot do any 
compulſory act out of his county. Say. Rep. 
ae for breach of duty in office of ſhe- 
iff, muſt be brought againſt high ſheriff, 
though cauſe of action be default of under- 
ſheriff or bailiff. Cowp. Rep. 403. A In 
Action lies not againſt ſheriff, upon promiſe 
to execute bill of ſale to plaintiff's nominee. 
prong ev Ne BE * 
Legal and proper mode of compelling ſale 
by ſheriff, is by writ of vendilioni exponas.” 
Cup. Rep. 406. 9245 


If bailiff on E. Fa. againſt goods of A. take 


thoſe of B. action of treſpaſs lies againſt ſhe- 
„ f. Doug l. Rep. 30. e 
Cl Sheriff is antwerable for official acts of un- 
406 ing  Dougl. Rep. 43. n. See Loffi's 
p. 81. . e ng r 
Service of rule to return writ on ſheriff's 
agent in town, not good ſervice on ſheriff. 
J. Rep. 420. ag re 7 | 


erift not liable to be called upon for te- 
turn of proceſs, beyond fix lunar months after 


ol office to be reckoned part of the time. 


etpiration of his office, and day of op Jnr] 
Donugl. 
Rep. 463. ; 


Sheriff 


* 4 
* 
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Sheriff or bailiff not liable to action for ar- 
reſting certificated bankrupt, a peer of the realm, 
a diſcharged , inſolvent, or a perſon who tock 
benefit of 20 Geo. 3. chap. 64. altho' party 
be. privileged from arreſt; party in a cauſe, or 
witneſs, coming to, or returning from a court 
of juſtice. Doig j. Rep. 6. 
Sheriff not inutled to poundage, if judg - 
ment irregular. IL. of, Rep. 25 33. 

Nor till goods be fold. LG Rep. 333. 
Sheriffs return not traverſable. Lr 
F 

Won eft inventus by ſheriffs of preceding year, 
fall return by ſherifts of preſent.  Lofi's Reg. 
en obliged to let perſons out on bail, 
and puniſhable for taking money for ſo doing, 


- Burr, Rep. gab, 927. 


Sheriffs of London and Middle/ex, to return 
their writs and bring in body within Jour days. 
„ / Eee. 

© Sheriff's bailiff bound to make affidavit of 
ervice of proceſs, if required, 1. BI, Rep. 


x 
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d coroner "iv up dagen lfcer f . 
realm that deals wholly for the King and crown, 
There are generally four coroners in a county; 
in ſome counties fewer, and in ſome but one, 
according to ulage ; and they are elected at 
ide county court, in, full county, by the free 
holders upon the king's writ. 

Coroners are to be men of good ability, and 
have lands in fee in the county where choſen, 
to anſwer all people ; and if in ſufficient, the 
county ſhall anſwer for them; there. are allo ſpe- 
cial coroners, Within divers liberties, as wel 


ES errangen 
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Of the King and his Prerogative 


as the ordinary officers i in every —_ as the 
coroner of the verge, which is a certain co 


about the king's court, Se. and ſome corpora- 
tions and colleges, are licenſed by chatter to ap- 

int their coroners within” Wer ow precincts. 
2 Inſt. 174. 4 Uf. 271 N 4 

Their authority, like that of ſheriffs, | is fudicial 
and miniſterial ; judicial, where one comes to a 
violent death, and to take and enter appeals of 
murder, pronounce judgment upon outlawri 
Ge. And they are to be irquireof the Aba 
goods and eſcapes of murderers; of Tp 
trove, wreck of the ſea, K deodded- r 
miniſterial authority is where coroners 5 
the kings writs, on exception to. 5 — 7 as 
being party to a ſuit, Kin to either E parti 
and 250 default of the ſheriff, Sc, 1 
niſters, coroners muſt all join in theit at 
a judges, they may divide and act ſeparate, On 
the defaults of ſheriffs, coroners are to impanel 
juries, and in caſe of two eoroners, if one is 
challenged, the other ma execute the writ, Se. 
yet bott make but one officer. 4 Inf. 271. 845 


1 15. A, 11. . Lev. 399; K 


4 Mz Ne 1 E 2 * und a]; hal 


5 . 5 W in Weltinifer ball 2 
— Fox 4 — to "quaſh inquiſrion before. coroner, where- 


* was found, that on near fore wheel of a | Waggon 


move to fy death of a man. Say. 3 
oner not liable to Gray! on juries. ug, Rep. 190. 


If eoroner neglects ta take, inqifition on the juſtices 
of gaol 8 e may, and conle, N 2 27 


frions W hoy ns ; bur quere'if thofe taken on feli 
1 py taken ſecret Fr * nes 


we, 1. Burr, Rep! 18.1 19: 
P 25 er 
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Of the King and his Prerogative. 


As the ſheriff in his turn might inquire of all 
felonies by the Common Law, ſaving the death 
ot à mag, ſo the coroner can enquire of no fe- 
lony but of the death of a perſon, and that fuper 
viſum cor parii. When the coroner hath notice 
given him ef a perſon flain, or ſuddenly dead, 
1 is to go to the place where, and ſhall by his 
Warrant to the bailiffs, conſtables, Sc. ſummon 
a jury out of the four or five neighbouring towns 

r villages,. to make inquiery upon view of the 
3 the coroner and jury are to enquire 


| Intp the manner of killing, and all circumſtances 
that occehoned the party's death; as who were 


preſent, Whether the dead perſon was known, 


e night before, &c, and examine 
the body, if 


he body, if there be any figns of ſtran Ing 
about the negk, or of cords about the mem 
Se. Alſo Ly moved muſt be viewed, * 
inquiery made with what weapons given, Ka. 
4 ELL 2, 4. 271, M gp ge 
And to diſcover the truth, the coroner may 
ſerd his warrant for witneſſes, and take their ex 
amination in writing; and if any appear guilty 
of the murder, he ſhallinquire-what goods and 
lands he hath, and then the dead body is to be 
buried, a coroger may hewiſe commit the per 
ſon to priſon, who is by his "inguifition fund 
guilty of che murder; and the fine fes afe u 
e bound by recognizauce 10 appear zt the ven 
aſſizes, Sc When the jury have brought i 
their vercict, the coroner 4 to inrol and retun 


the, nqufition; whether it be of murder, man- 
ſlaughter, Sc. to the juſtices of che next 

celivety bf te county ; or certify it unto B. K. 
where the murderer ſhall be proceeded againſ. 
I a coroner doth not come to inquire, having 
notice of the death of any perſon, he may 


of the King and. bis Prerogative. 


fined and impriſoned by the juſtices ; and, he 


ſhall be fined and impriſoned for not certify1 


his recognizances, and the evidence and inqui-' 
ſition taken before him, to the court where 
they ought. 2 Rol. Abr. 32. Ov. Eliz. 135. 


j 

h 

< 

r 

be 

d . 1 C 2 P. & M. c. 13. 8 

ls The coroner is to fit on the body of every pri- 
on ſoner that dies in priſon, and inquire if he died 
ns by the dureſs and ill uſage of the gaoler, which 
the Wl is murder: and the coroner's inquiſition being 
ire WH final, he ought to hear counſel, and evidence on 
ces both ſides. If the body of a dead perſon is buried 
ere before the coroner comes, he may in convenient 
wn, Wl time take up the fame, in order to view it, and 
une Wi in ſuch caſe the town ſhall be amerced ; as it 
Ing WY ſhall be if che body is ſuffered to lie ſo long that 
ers, it ſtinks, or cannot be judged how it cam: 

and Wi bis death, Sc. A coroner may find any nuſance 
at, WY by which the death of a man happens; and the 
von- ſhip may be amerced: if one is ſlain in the 
may dy- time, and the murderer eſcapes, the town 
er. where done ſhall be amerced, and the coroner is 
uilty io inquire thereof on view of the body. 3 /nff? 
and qi. Bro. Coron, 167. 2 Danv, Abr. 209. 
o de Nel. Abr. ee eee 0992 
per. If a body is drown'd, and cannot be found th 


tices of the peace, on examination of witnetles, 
Cc. A coroner's inqueſt may be quaſtied, where 
upon he is to make a new one ; and for miſma · 
nagement of the coroner, filing of the inquiſition 
may be ſtopp'd: if he hath been guilty of bti- 
dery, Fc. Commiſſioners may be ordered to take 
i new inquiſttion, on the teſtimony of witneſſes. 
by ſtatute, coroners: concealing felonies, Se. 
re to be fined, and ſuffer one year's impriſon- 
ay be nent: they mall not take above 139. 44. 2 


te viewed, the inquiſuion mult be taken by juſ- 


is. 
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Of the King and his Prerogative. 
of the goods of the murderer, or out of the 
amercement of the vill for the. eſcape, if he be 
gone ; and where a perſon is ſlain by miſadven- 
ture, the coroner is to take no fee, on pain of 
40. 5 Rep. 110. Mod. Rep. 82. 3 H.). 
c. 1. 1 Hen. 8. c. 7. and ſee now Stat. 25 Gr, 
2. c. 29. concerning his fees and puniſhment. 

4. A juſtice of peace is a perſon appointed by 
the king's commiſſion to keep the peace of the 
county where he dwells; but theſe perſons are 
rather - commiſſioners of the peace, of whom 
ſome of the greateſt quality are of the quorun, 
becauſe buſineſs of importance cannot be done 
without the preſence of one of them. "A 

And a juſlice of the peace is a Judge of record, 

for he may take a recognizance of the peace, 
which none but a judge of record can do; and 
hence they are called juſtices, being before the 
1 Ed. 3. called conſervators of the peace. The 
power of appointing juſtices of peace is only in 
the king, tho! they are generally made at the 
diſcretion of the lord chancellor, by the king“ 
leave; and the king may appoint in every 
county of Enzland as many as he ſhall thiak 
fit. Dale. Juft. 8. Lamb, 186, 
The general commiſſion of the peace, by ſta- 

tute, began 1 Ed. 3. tho' before that time there 
were conſervators and particular commiſſioners 
of the peace in certain places, but no commiſſion 
throughout England: at firſt the number of ju- 
ſtices was not above three or four in a count), 
afterwards they were limitted to ſix in every coum 
ty, whereof two were to be knights, and two 
men of the law. But by Stat. 14 K. 2. c. 1 
eight juſtices of peace were to be aſſigned in 
every county ; and the number of juſtices has 
greatly increaſed ſince their firſt” Re 
e 


Of the. King and his Prerogative.' 

e they being now without limitation. Co, Lir. 
e 174. Ball. e. F. 1 Ed. 3. % 666. 
4 Juſtices of peace are to be reſident in the 
county where” appointed; and to keep their 
ſeſſions four times a year, v/z.' the firſt week 
after Michaelmas, the "Epiphany,  Eafter,” and 
St. Thomas the martyr, called Becket. They are 
to be the moſt ſufficient perſons within the 
the county, and of the beſt reputation; and the 
are muſt have certain eſtates in lands to qualify 
om hem; no ſteward of any lord ſhall' be in the 
un, commiſſion of peace. And juſtices of the peace 
one Wl vere formerly to be allowed 45; a day during 
a their attendance at the quarter-ſeffions, to be 
ard, Paid by the ſheriffs of counties, &c.'. Now the 
ace, Wl gualification of juſtices is 100/ a year eſtate, 
and WM freehold or copyhold, in poffeſſion” for life, or 
the Wl greater eſtate, or certain term of twenty-one 
The bears, above incumbrances; or acting as juſ- 
Wy bees ſhall forfeit tool. And attornies, Er. 
we incapable to be juſtices of peace. Stat. 
H. 5.f. 1. c. 4. 18 H. 6. r. 11. 12 R. 2. 
„1. 5 Ges. 2. c. 18. 18 Geo. 2. c. 20. 
By virtue of one n, or clauſe in 
tieir commiſſion, every juſtice of peace hath a 
l:parate power, and may do all acts concerning 
lis office a part and by himſelf; and even may 
omrut a fellow juſtice upon treaſon, felony or 
breach of the peace: and this is the ancient 
pwer which conſervators of the 1 at 


Common Law): but it has been hel, that one 
iſtice of peace cannot commit another juſtice, 
fur breach of the peace; tho” the juſtices in ſel- 
ons may do it. By virtue of another affiyna- 
mus, or clauſe in the commiſſion, two or more 
Jllices of the peace (one of the Quorum) have a 
ant power to enquire by jury of all offences 

| mentioned 
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I) be ſtatutes of 4 Hen. 7. c 12. 33 Hen. l. Mc: 


Of the King and his, Prerogative. 


mentioned in their commiſſion; to take in. Wl i 
diciments, grant proceſs, Sc. and to hear and WM i 
try the offences, which are matters to be tran n 


| n 
added at the quarter ſeſſions: and by. the ſta- Wt 
utes, in many caſes they are impowered to at Wl tt 


where their commiſſion doth not reach, the ll i: 
2 2 being a Jak. 85 commiſ. Wl :! 
n. . Lamb. Juſt, 385. Cen. 17 

HWocd's . lo. ? 00S | | "4 
c. 10. and 37 H. 8. c. 7. give a further gene- co. 
ral power to juſtices of peace, than is expreſſed 
either in their commiſton or any particular ſta- 
tute. The particular ſtatutes are to be execuied 
as they direct; wherein if no expreſs power is 
given to any one juſtice, he can admoniſh only; 
and if not obeyed, may make preſentment of 
the. offence upon the ſtatute, and with his fel- 
low juſtices hear and determine it in ſeſſions; 
or he 8 bind the offender to the peace, or the 
good behaviour: ſome ſtatutes impower one 
juſtice of peace alone to act; ſome require two, 
three or four juſtices, Sc. And, where a ſpe- 
cial authority is given to juſtices of peace, it 
muſt be exactly purſued ; or the acts ot the 
juſtices will not be good. 2 Salk. 475 

A juſtice of peace has no need to ſhew his 
commiſhon, when he juſtifieth the doing things 
as 2 juſtice; for the commiſſion remains. with 
the cuſlos rotulorum of the county, and he is cal: 
led by commiſſion in open aſſize, or ſefhore, 
Where the ſtatutes refer a trial to the; jultice's 
diſcretion, it is ſaſd he may examine upon oath: 
and in ſome caſes the be a juſtice d 
peace is of as great force, and ſometimes great 


u. If iq force fince the death of king Henry 7. 
IG 19 10 £91 75 FUL Fus e 49505 hat 
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Of the Ning and his Prerogative. 
han an indictment of twelve men on oath, viz: 
n caſe of preſentment of highways. force and 


| nots. A juſtice certifying into the King's Bench, 
„at ſuch a one broke the peace in his preſence, 
Abe party ſhall be put to his fine, without a tra- 
e erſe to the ſame. Crompt. 120 132. Lamb. 
„7 Dat. 9. itt rr A 


juſtices in their ſeſſions, might originally hear 
and determine felonies ; but they at this time 
$. Woly try petty larcenies, other felonies being of 
courſe tried at the aſſiſes: but out of ſeſſions 


1e- 

ed Whey commit all felons in order to trial; and it 
ta- ¶ s incident to the office of juſtices of peace, to 
ted NNeommit offenders; they allo bind over proſecu- 
ru ots, to the aſſiſes, take and certify examinations 
ly; d informations, recognizances, Sc. and if 


ey neglect their duty herein, they ſhall be 
ned. A juſtice may commit a perſon that 
loth a felony in his own view, without war- 


rhe Want; but if it be on the information of another, 
one Ne muſt make a warrant under hand and ſeal for 
two, Nat purpoſe: and if a juſtice iſſues his warrant 
\ (pe- I arreſt a felon, tho the accuſation: be falſe, 


le juſtice is excuſed where a felony is commit- 
d; but in caſe there be no accufation, action 
al ie againſt the juſtice; ' Dait. c. 11. 2 Leun. 
5). s 


w his 1357 aw? 

things Where a juſtice of peace acts to compel an- 
vun er to perform any thing required by law, as 
is cih be commands one to be impriſoned, &c. he 
Hon: ot act out of the juriidiction of his county 
utice e he may take informations any where, to 


we offences in the county where committed, 
d he principally reſides, or take à recogni- 
ice to proſecute. Juſtices have a diſeretion- 
power of binding to the good behaviour, or 
aches of the peace, &c. and may take recog · 

| E e nizance 
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nizance with great penalty of a dangerous per- tc 
fon, for keeping the peace; and for default of n 
ſureties, they may be committed to priſon ; but . 
a man giving ſecurity in the court of B. N 
may have a ſuperſedeas to the juſtices; ſo on br 
giving it to other juſtices, Sc. Oo. Car. 213. 
2 Lil. Ar. 12. 0 x 
© Surety of the peace, and binding to the good mi 
behaviour, a juſtice may grant at the requeſt af ma 
any perſon, or demand, ex io when granted ful; 
on requeſt of another, he that demands it is t du 
make oath of blows given, or that he goes in gra 
fear of his life, or ſome bodily harm, Sc. And « t 
perſons doing any thing trending to the breach oi ind 
the peace, by affrays, aſſaults, fighting or quar . brin 
Telling, barretors, rioters, &c. may be required give 
to enter into recognizances with ſureties to keen furt 
the peace and be of the good behaviour: (08 tain: 
- perſons of ill fame, and ſuſpected to break than n 
peace, and who live a ſcandalous life, by fre 1 
quenting gaming houſes, Sc. Night walker A 
common drunkards, common whores, cheats nb 
thole who live idly, Sc. But miſbehaviours mult is 1 
relate to the publick peace; and abuſive lan che: 
guage, as calling one rogue, raſcal, lyar, & dan 


are not hreaches of it. Dalt. 263, 268, 292, beer 
4 Infl. 181. lice 
ll one makes an aſſault upon a juſtice, he mayWQnede 
apprehend the offender, and ſend him to ga ble. 
till he finds ſureties for the peace: and wher ade 
a man abuſeth a juſtice by words before his fac des 
or behind his back, in relation to his office, H a 
may be bound to the good behaviour; and ii knce 
he abuſe the juſtice of peace in the executions Kez 
of his office, the offender may be indicted an Jul 
fined. To ſay of a juſtice of peace, he doth nc bug 
underſtand law, Sc. is indictable; and confi9  j 
temp 
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Of the King and bir Prerogative. 
tempts againſt juſtices are puniſhable by indict- 
ment — at the ſeſſions. Comp. 149. 4 

Rep. 16. 3 Mod. 139. | 
Juſtices have power to grant warrants to 
bring perſons before them; for arreſting and 
zpprehiending criminals ; levying penalties on 
—— againſt ſtatutes; and making com- 
OR Sc. — if complai * _ 
made by a perſon of goods ſtolen, ane : 
ſulpects they are in ſuch a houſe,” and ſhews the 
auſe of his ſaſpicionz the juſtice of eng 
grant his warra nt to a conſtable, c. to ſeare 
n the place ſuſpected, and to attach the goods 
ind party in whoſe cuſtody they are found, and 
ting them before him or ſome other juſtice to 
give an account how he came by them, and 
further to abide ſuch order as to law apper- 
tins: but a general warrant to ſearch all places, 
___ ſafe or ſtriftly lawful. 2 Hale s Hifl. P. 
113, 114. | TEA COB 123416 
A iſtive may make a warrant to bring a per- 
bnbetore him only, and it will be good; though 
tis uſual to bring offenders before him, or any 
aher juſtice of the county, Sc. If a juſtice 
gants any Warrant beyond his authority, the of- 
deer muſt obey ; but not if it be where the juſ- 
ice hath no authority: juſtices may not intet- 
neddle with property ; if they do, it is action» 
wle. But juſtices of peace may make and per- 
ade an agreement in petty quarrels and brea- 
ches of the peace, here the king 1s not entitled 
tha fine: though they may not compound of- 
endes; or take money for making agreements. 
Reg. 60. Noy 103. 3 Salt. 217. | 
Jultices ſhall not be regulacly puniſhed for any 


hug done by them in ſeſñons as judges : and 
a juſtice of n for any thing done 
; 8 2 uy 
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in his office, he may plead the general iſſue, an, 
give the ſpecial matter in evidence; and if 
verdict goes for him, or the plaintiff be nonſuit 
he ſnall have double coſts... Though juſtices « 
peace may be indicted for taking money, or an 
corrupt practice: and if a juſtice of peace 
guilty of any miſdemeanor in his office, info 
mation lies againſt him in B. R. where he ſha 
be puniſned by fine and impriſonment. A 
for contempt of laws, c. Attachment. may b 
had againſt juſtices of peace out of the King 
Bench, on motion of the attorney general, &. 
- Stat. 21 Jac. c. 12. Keb. 727. Sid. 192. 2 
Eco. 2. c. 44. Sch (2024440, een 0-147 
he particular power of juſtices by the ſtatute 
relates to alehouſes, apprentices, artificers, bad 
Fare. bail, bakers, bankrupts, baſtards, be 
aviour, brewers, bricks and titles, bridge 
buggery, burglary, burials, burning of houſe 
butchers, callico, candles, carriers, certiorari 
church and church-wardens, clipping and coir 
ing, clothiers, coals, coffee, conſtables, co 
venticles, corn, cottages, County: court, Currier 
cuſtoms, deer-ſtealers, - diſſenters, diſtiller,” | 
drunkenneſs, /- dyers, exciſe, falſe token 
felony; - fiſh, --/ forcible entry, foreſtalle 
fuel, game and gaming, gaols,  goldimit 
"gunpowder, ..hackney coaches, hawkers « 
-pedlars, bay, hedge breakers, highways, hop 
-horſe-ſtealing, houſes of correction, hue! 4 
cry, intormers, juries, ;. labourers, leatheſſf 
-bghts, lords day, lotteries, malt, non- conform 
its, oaths, papiſts, parliament, perjury, pe 
ter, plague, + poor, poſt letters, purveyanc 
quakers, tapes, recognizances, recuſants, fel 
gion, riots, robbery, ſacrament, ſalt, {caval 
gers, ſchoolmaſters, ſeamen, ſervants, * 
Hi Ip 


* 
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teaſers, wool, wrecks, Ce, "See Bums Ja 
tes who are ſuch in cities, and other corporate 


tories and precincts, having beſides, the aſſiſe 


te mayor and others to be juſtices of 


ecially in that city or county, to have juriſ- 


ace, and will not enquire thereof, the next 

0g it, is a forfeiture of their exemption” from 

164. 

nunty of itſelf within the rope at large, he 
welli 


my grant warrants, &c. at his 


kfions, ſhall not be removed into J. R. with- 


_=— ute with effect, and pay coſts if affirmed. 
. rel Geo. d. 7. 5 Geo. ah. WH | 499503 
0 Court will hot give leave to file informa- 


cavat on -againſt a juſtice of peace, unleſs he nas 
ſhicded from a cortupt ot partial motive. * 5 


* 
* 


Ee 3 


tips, ſhoemakers, ſilkthrowers, ſoldiers, ſquibs, 
lamp duty, ſwearing, taxes, taylors, tithes, to- 
ucco, treaſon, rrophy-money, vagrants, victu- 

tlers, wages, Warrants, wateh, watermen, - 
* Fa and meaſures, windows, wine, wood» 


.. * Ea N . 
And there are juſtices of peace within liber- 


ns, as the others are for the county ; and 
teir authority is all one within their ſeveral ter- 


> ale and beer, wood, victuals, Sc. 27 H. 8, 
25. e pas 
But the king, notwithſtanding his charter to 
ace with- 
T city, may grant a commiſſion of the peace 


tion with the juſtices by charter: and if all 
he juſtices of a corporation are concerned in a 


utices of the county ſhall do it; for the deny» © 
ke county. 2 Hale Hiſt. E. C. 47. 6 Mod, 
If a juſtice dwell in any city, which is 
ng houſe, 
ho" out of his county for which he js a juſtice,” 
e judgments of juſtices of peace in their 


it entering into recognizance of 30l. to pro- 
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Rep. 26,-217. Dougl. Rep. 42). See Loffi's 
3233000 

Information. againſt juſtice for taking in- 

* for the forth coming of. a priſoner. 
s Rep. 243. Wt, * 

For diiobeying a mandamus. Say's Rep, 267, 

Attorney at law may act as a charter juſtice, 
Lofft's Rep. 620. . A 

Seſſions have a right of judging upon appeal, 
with ſame latitude of diſcretion, as two juſtices, 
x Burr, Rep. 246, 

Court of B. R. will intend: every thing in 
favour of juſtices upon their orders. 1 Bury. 
Rep. 246. 

They have no need to give any reaſon, and 
they * — Fo have ated on pro- 
per grou I Hur. 247. 

: No action will lie againſt: juſtices, tho! their 
poor's rate and aſſeſſment be bad, if never ap- 
pealed from. 1 Burr. Rep. 581, 5387: _ 

Juſtices cannot be treſpaſſers, by what officers 
afterwards do, 1 Burr. Rep. 587, EM 

Juſtices, of peace, &c. may, upon being ſued 
for official acts, plead the general iſſue, and giv 
the 72 7 —.— in evidence. Doug l. Nep. 

07, Cofft's „ 3 
4 Before a Far. i: peace is. allowed: to pay 
money into court, it muſt appear he is ſued 
juſtice, and for miſconduct in his office, 2 Bl 
Rep. 859. E 

5. A conſtable is an officer over a hundred or 
in a pariſh, for preſervation of: the peace; there 
being two forts.of theſe officers, high conſt 
bles, and petty conſtables, . 

The ſtatute of : #inchefer, 13 Ed. x. c. 6-47 
points for conſervation of the peace, two con 
ſtables in every hundred, called high UNE | 
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snd continuance of time, and increaſe of as 
and offences, hath under theſe made others ne- 
n- Wl c:ilary in every town, called perty conſtables; 
er. WY vhich are of like nature, but of inferior aytho- 
rity to the others, and are as it were aſſiſtants 
57.8” — any m_ are other officers i * towns 
ce, ud pariſhes, as headboroughs, tithingmen, 
fc. and where there is no conſtable, their 
al, dry is the ſame z but they ſeem generally to 
es. be for Bal z boroughs, 
ages. 
lt is ſaid, > were conſervators of the 
peace before juſtices of peace were made; but 
bme of our law books mention that conſtables 
ere only ſubordinate officers to the conſervgtors 
of the peace, as they are now to the juſtices, Ja 
paces where head hs are appointed, they 
re a kind of conſtables, though conſtables are 
be principal officers; and there are ſome thi 
which a conſtable has power to do, that 5+ 4 
boroughs and tithingmen cannot intermeddle 
nth ; indeed in the abſence of the conſtable, 
hey are chiefly to attend the ſervice of the of- 
fre; and in a town or pariſh, having n no other 
uriſh officer, the tithin gman, Sc. is in effect 
i conaie of the place. Dalt. 3. Owen 


e high and petty conſtables were ag» 
pointed by dus bent in his tourn, and ſworn 
8 as well as in the leet; a conſtable of com- 

e the jury in the 
wurt· let ; and if he he — nt, and refuſe to 
NN his office, the ſteward ma 2 fine him: 

f he is abſent. when elected, he ſhall be (worn 
fore juſtices of peace; and then if ſuch con- 
able refuſe to be ſworn, and to take upon him 


Re 4 


tithings and vil- 


* office, te homage ol reſet is rail; 


4 


1 
* 
- 


| | 
Of ther King. | % 


at the next court, and there he ſhall be amerced. 
At the court leet a high conſtable may be cho- 
ſen by the ſteward, on preſentment of the jury, 
where cuſtom warrants it; but where ſuch courts 
are not kept, or there is a neglect in chuſing 
him, the juſtices at their quarter - ſeſſions may 
chuſe and ſwear a high conſtable: and he may 
be ſworn out of ſeſſions, by warrant from thence. 


Sal. 195. + | | 


If conſtables, headboroughs, c. die, or go 
out of the pariſh, or in caſe of refuſal to ſerve 
the office, rwo juſtices of-peace are to ſwear new 
ones, *till the lord of the manor hold a court- 
leet, or until the next quarter-ſeſhons, and then 
the ſteward or juſtices may either approve of 
them, or appoint others to continue in for one 


Paoear; and if any of them continue above a year, 


the juſtices of peace may diſcharge them, and 
put in others until the Jord of the manor holds 
a court. Stat. 13 14 Car. 2. c. 12. 

All conſtables are appointed yearly: the high- 
conſtables are now generally choſen and ſworn 
by the juſtices at their ſeſſions ;, and petty con- 
ſtables and tithingmen, 1n each town, pariſh or 
vill, and choice of them properly belongs to the 
court-leet; but they may be elected by the pa- 
riſhioners, and ſworn by a juſtice, Sc. who on 
Juſt cauſe may remove them. A village having 
no eonſtable, the juſtices of peace, by order of 
ſeſſions, appointed one to ſerve there; for jul- 
tices have always exerciſed a power of appoint- 
ing conſtables: and they are officers to the juſ- 
tices of peace, as the ſheriff is to the court 
of ip Bench. 4 Jnfl. 267. Salk. 175, 
176. r 

The perſons elected to this office ought to be 
men of honeſty, knowledge and ability ; not 


infants, 
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d. WW infants, lunaticks, '&. and they are to be men 
0- of ſubſtance, and not of the meaner fort, alſo 
y. ſhall be reſident where choſen; and if they be 


ts not thus qualified, upon complaint, two juſtices 
og may apoint other perſons. But phyſicians, apo- 
ay thecaries, c. are excuſed by ſtatute from bear- 
ay ing the office of conſtable, or other pariſh of- 

e. fices; and juſtices of peace, attornies and offi- 


cers of the couris at #/efiminfler, barriſters at 
go law, &c. are privileged from ſerving this of- 
ve fice ; and poor, old, ſick and decrepit perſons, : 
ew are exempted from it. 8 Rep. 41. 5 Md. 96. 
t- 2 Hawk. P. C. 63. ' Ban een 
en A conſtable may make a deputy; but the 
of Wl conſtable is anſwerable for him, and the deputy 
Me muſt be ſworn: and conſtables may appoint a 
ar, deputy, or perſon to execute a warrant, When 
ind by reaſon of ſickneſs, &c. they cannot do it 
Ids WW themſelves. Diſſenters choſen to the office of a 
| conſtable, Sc. ſcrupling to take the oaths, are 
gh- Wl to make deputies for the execution of the office, 
orn I who ſhall comply with the law in this behalf: 
on- WW and a woman made conſtable, by virtue of a 
1 or WF cuſtom, that the inhabitants of a town ſhall 
the ſerve by turns, on account of their eſtates or 
pa- houſes, may hire one to execute the office for 
on her, and the cuſtom is good. Sid. 255. 2 
ing Wl Hawk. 63. 1 M. & Ni. c. 18. | 
r of One who is reſiant within à private leet, 
jul- i within an hundred, is not a exempt 
int- from ſerving the office of conſtable of the hun- 
Jui- WM dred. Cowp. Rep. 13. SP) 
ourt A cuſtom to elect ſych an one conflable, 


- . Rep. 13. © 
Aldermen of Links 'not compellable to 
> be WI ſerve the office of conſtable, Dougl. Rep. 5 38. 


int, ; 
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Reſiants of leet not excuſed from ſerving ag 


| conſtable to hundred. Lofft's Rep. 420. 


Conſtable of night guilty of a miſdemeanor, 
in ſuffering a ftreet-walker delivered to his 
cuſtody by watchman, to eſcape. 2 Burr. Rep. 
Action will not he againſt a conſtable or 


other peace officer, for an arreft, on a real 


charge of felony, though without a warrant, 
and though no felony had actually been com- 
mitted, Dungl. Rep. 259, 360. "x 

Conſtables, c. being ſued for official aQs, 
may plead the general iſſue, and give ſpecial 
matter in evidence. Dong. Rep. 30). Loffi's 


e High Conſtable confiſts in theſe 


things: he hath the direction of the petty con- 


ſtables, headboroughs and tithingmen within his 
hundred. In general, his duty is to * V 

and apprehend felons, rioters, c. He is 
to make hue and cry after felons: and take care 
that the watch be duly kept in his hundred; 
and that _ ſtatutes for praifng rogues and 
vagrants be put in execution. » ought to prey 
— unlawful g, tippling and ' drunken» 


| gaming, | 
nels, bloodſhed, affrays, 22 He is to execute 


warrants and ptecepts directed to him by juſtices 


of the peace; and make returns to the ſeſſions 
of. the juſtices to all the articles contained in his 
oath, or that concern his office 8 is to. iſe 
ſue his precept to the petty conſtables, to make 
NN by ung and cauſe them ta 
make their returns; alſo to prepare liſts of ju- 
tors, levy gaol- money, c. Dall. c. 28. © 

le ſhall return all victuallers and alchouſe- 
keepers that are unlicenſed; and ſuch perſons as 
caterain inmates in houſes, who are likely to be 
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chargeable to pariſhes «he. muſt preſent the de- 


faults of petty conſtables, headboroughts, Sc. 
that neglect to apprehend rogues, vagrants and 


idle perſons, whores, night walkers, mothers of 
baſtard children like to be a charge to their pa- 
riſhes,, Sc. And alſo all defects of highways. 
and bridges, and the names of thoſe who ought 
to repair them; ſcavengers that neglect their 
duty and all common nuiſances in ſtreets and 
highwaysz, bakers who ſell their bread under 
weight; brewers ſelling beer to unlicenſed. ale- 
houſes or victualling· houſes; foteſtallers of mar- 
kets, ingroſſers and regrators, Sc. At every 
quarter ſeſſions high conſtables are td pay to the 
collectors appointed, and the treaſurer of the 


county, all ſuch money as hath been levied and 


received by them of the churchwardens of pa- 
riſhes for the relief of the poor in priſons and 
hoſpitals, &c. Dalt. 28, . Lamb. 125. Hat. 
* I FORT UE SVEN 

By an old ſtatute, the high conſtable may 
determine complaints of clothiers and their ſpin» 
ners, and other labourers, relating to not paying 
wages in ready money, Sc. Which is liable. to a4 
forteiture of three times ihe value of the wages; 
and he. may enter into any place to ſearch for. 
tenters and wr S. for ſtretching of cloth; 
and if he finds any, he may ſeize and deface 
them, Ec, And perſons reſiſting the conſtable, 
to forfeit 100. Stat. 4. Ed. 4. 6. 9. 39 HA. 
6, 200. 1 | | ee ai ' 
The duty and office of Petey confables, in their 
ſeveral towns, pariſhes, &-. is generally much 
the ſame as the high conſtable's in his hundred: 
theſe officers are to keep the peace; and as con- 
ſervators thereof, they may command affrayers. 
to. depart, c. and not ceaſing, but making re- 


— 
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ſiſtance may put them in the ſtocks, *Qll they can 


carry them before ſome juſtice, or to the gaol; 


and may break into a houſe to ſee the peace kept; 


make freſh purſuit into another county, c. 


They may command all perſons to, aſſiſt them, 
to prevent a breach of the peace; juſtify beat- 


ing another, if aſſaulted; and if they happen to 
be killed doing their duty, it will. be taken to 
be premeditated” murder: they may without 
any warrant from a juſtice of peace, take into 
cuſtody any perſon whom they tee committing 
a felony, or breach of the peace ; tho” if it be 
ont of their ſight, as where a perſon is ſeiſed by 
another, Sc. they may not do it without a ju- 
ſtice's warrant. And a conſtable cannot detgin 


a man at his pleaſure, butonly ſtay, himto bring 
him be fore a juſtice, to be examined and com- 
mitted, Sc. Dall. c. I 8. Lamb, 126, 141. 


H. P. C. 135 8 Leon. 30). | 

If any * 4 be done, for which the confta» 
ble may arteſt wjthout warrant, he may convey 
the offender to the ſheriff or gaoler of the county 
and a conſtable. by bis, original authority, for 
breach of the peace, and ſome miſdemeanors 
that are not felony, may impriſon a man, But 


tis ſafeſt and beſt, to bring offenders to a juſtice, 
who, as the cauſe ſhall require, will either bai 


or commit them to priſon, Conſtables may not 
lawfully take up night-walkers, on bare ſuſpi- 


_ cion only of their being of ill fame; if they are 


not found breaking the peace, or doing ſome 
unlaw ful a6, 2 And 5 London they ought 


to be. cautious, what perſons they ſend to the 
compter, taken up at night, for fear of actions 
for falſe impriſonment. 2 Halt's Hin. H. C. 
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ſhall be juſtified by the warrant for his ſo doing; 
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One part of the office of conſtables is atten- 


dance upon judges of aſſize, juſtices of peace at 
their general 994 ſpecial ſeſſions, and other 


meetings, to execute warrants, and _prefent 
offences upon oath; and they muſt attend at 


courts - leet, and on coroners, for executing war- 


rants, Sc. Peity conſtables are to execute the 
warrants of juſtices, and not diſpute it where 
the juſtice nach juriſdiction, and the warrant is 
lawful: and being ſworn officers, they need not 
ſhew their warrants when they come to arreſt 
any one. But if the juſtice's warrant doth not 
ſet forth the ſpecial matter therein, it is unlaw- 
ful; and if a juſtice of peace ſends a warrant-to 


a conſtable to take up one for flander, Sc. the 
juſtice, having no juriſdiction in ſuch caſes the 
conſtable ought not to exechte it; if he does, 
he is liable to action of faſſe impriſonment. 
10 Rep. 76. 2 Inf. 291. 2 Danv.. Abr. 148. 


As the conſtable is the proper officer to a j1 ſ- 
tice of peace, and bound to execute his lawful 


warrant; if à warrant be directed to any con- 
ſtable by name, commanding him to execute 


the ſame, though he is not compellable to go 


out of his own pariſh, yet he may if he will, 
and execute it in any place in the county, and 


but if the warrant is directed to all conſtables, 


Sc. generally, no conſtable, can make  execu- . 
tion of it gut of his precinct. Salk. 175, 


By warrant. from a juſtice, a conſtable ſhall 


fell the goods of an offender apprehended to dif- 


charge the expence of carrying him to gaol; if 
he hath no goods, then the W Was 
taken, muſt be at the expence, and the conſta- 


ble, with three or four of the principal inhabi- 
tants, may impoſe a tax on every nh 
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F the inhabitants refuſe to ma 
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Sr. which being allowed by a juſtice ſtice of peace, 


the conſtable by his warrant 3 it: and 
i © a rate, two 
Juſtices may by their warrant compel them to 
ww STR gh 2 OO 


Conſtables, headborougbs, Ge. having laid 


out money in their offices, they and the inha- 
bitants may tax all perſons chargeable by the 


43 Eliz. c. 2. concerning the poor, as evety 


_occupier of land, Cc. which rate being con- 


firmed by two juſtices, the conſtables may levy 
it by diftreſs and ſale of goods, Sc. Conſta- 
bles ſued may plead the general iſſue, and give 
the ſpecial matter in evidence, for any thing 
done in their office. And if 4 conſtabſe doth 
not his duty, he may be indicted and fined by 
the juſtice of peace. 21 Jac. c. 12. 13 C 4 


C. 2. c. 12. 24 Geo. Z. c. 44. 


And the duty of conſtables under particular 
heads, extends to affrays, alehouſes, arms, ar- 
refts, artificers, bakers, baſtardy, bawdy-houſes, 


| bridges, butter, buttons, carriages, cattle, clo- 


thiers, coals, conventicles, cuſtorms, deer fteal- 
ing, deſerters, diftillers, diſtreſs, drunkenneſs, 
dyers, eſcapes, exciſe, felons, fiſh, forcible en- 
try, foreſtallers, game, gaming, gaol and gaol- 
ers, gunpowder, hawkers, hay-market, hedg 
breakers, highways, hories, hue and cry, in 


- juries, labourers, land- tax, maltſters, meaſur 


militia, night-walkers, orchards robbed, phyfi- 
cians, plague, popiſn recuſants, poſt-letters, 


preſenunents priſons, priſoners, riots, rogues, 


rubbery, ſabbath,' ſervants, ſhoemakers, ſoldiers, 
fwearing, taylors, tithes, tobacco, vagrants, 
watch, warrants, weights, wreck, Sc. 
- Under all which heads above, the conſtable's 
buſineſs is chiefly in ſerving warrants, making 
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commitments, and levying penalties, c. by 
order of juſtices. ; | Nie 2 

There is a long form of a conſtable's oath in 
Dalton, which is adopted by Mr. Barlow, ex- 
preſſing his duty in many inſtances; but as that 
form nevertheleſs doth not contain the hun- 
dredth part of the conſtable's duty, nor indeed 
the moſt material inſtances thereof, it may be 
more eligible (as no particular form is directed 
by any ſtatute) to {wear him to the due execu- 


tion of his office in general, than to deſcend to 


thole particulars ; leſt by mentioning ſome 
parts of his duty, and not others, he may be in- 


duced to think, that thoſe others are not ſo ne- 


ceſſary. Burn's Jul. 10. 256.81, 44 
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ing and the People, and their Fuuſb- 
ment. ; "© of | a 18 0 * 


A N offence. is a crime or fault laid to a 
ä man's charge, which may affect the 
life, fortune, or poſſeſſions, . of another ; or 
it is an act committed againſt à law, and 
puniſhable by it: and offences are various and 
many; but the moſt common and publick ones 
ve m „ FT 


1. High treaſon.I . #6. Robbery... 

2. Per = | 7. Rape. 

3. Murder. 7. 8. Sodomy. | 
4 Felony, 4 Forger7. 
T Burglary. | io. Perjury, &c, 


Treaſon 


——<-——— — -- 4-0 
— — — — 2 


: 

: 

: 

$7 
1 
7 

N 

F* ' 
1 0 
: A 
4 0 


| | 
| 

| 

| 

1 
[ 
j 


» 2 


ety — — 


£0 * "* 
"—_— 4 
by =. A a # WW = . 46 
”— "EC 4 ©. 
wh » 


Treaſon is defined to be an offence commit- 
— againſt the ſecurity of the king and king - 
dom: at common law there were different 
opinions concerning high treafon, and before 
the ſtatute 25 Ed. 3. it was a very uncertain 
crime ; for the killing of the king's brother, 
or even his meſſenger, was taken to be includ- 
ed in it; ſo when acts tended to- diminiſh the 
dignity of the crown, and where a man grew 
Popular, this was conſtructed to be incroach- 
ing on royal power, and held to be treaſon : but 
face the making that act there can be no con- 
fcructive treaſon.” Hawk. Pl. Cr. I 


The ande by the A b. 
tute 1 ſhall divide into, 


1. Higtr treaſon againſt the king ind queen's 
perlon, Cc. and the r-] nm. 
22 Treaſon in levying war. . againſt the king 
in his realm. 
3. By adhering to the king's enemies, with- 
in the realm, or aiding them elſewhere, 
In violating or deflowering the queen, or 
S133. - 7s king's eldeſt daughter. 
10. og. "By * counterfeiting the 7 great or 
2 | privy fe: lcal, or his money. 


. Tieaſor by eewpefnläg or imagining the 
4 of the king, queen or their eldeſt ſon and 
heir, muſt be maniteſted by ſome overt. act; 
as by providing arms to do it, conſulting to 
levy war againſt him, writing letters to excite 
otheis to join therein, atſembling perſons in 
order o a) Arprifon or depole the king, or 


| 6) $0680. — 1 113. 4 Bl, cen 6,79. 
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to get him into their power, &c. theſe acts are 
ſufficient to prove that one compaſſed or ima- 
gined the death of the king, and to make a 
man guilty of high treaſon. 3 H. 6. 12. 

It was formerly held that r by bare 


words, is not an overt- act to make this erime 
treaſon; but it hath been adjudged, that words 
are an overt-aQ : ſuch deliberate words as ſhew 
2 direct purpoſe againſt the king's life, will 


— 


gining the king's death; for as the compaſſing 
or imagining the death of the king is the trea- 
ſon, words are the moſt natural way of ex- 
preſſing the imagination of the heart, and may 
be good evidence of it; and any external act, 
which may be a manifeſtation of ſuch imagina- 
wy tion, is an overt - act. But if words are ſet down 
in writing, and kept privately in a man's cloſet, 
they are no overt- act of treaſon, except the 
"5 Wl vords are publiſhed. Cro. Car. 242. Hawk. 
. P. C. 4% Ie 205) 647 nuirge 2H 
Words of perſuaſion to kill the king are 
or covert-acts of compaſſing his death; and it is 
{1 held, that he who intendeth by force to -pre- 
ſcribe laws to the king, and to reſtrain him of 
his power, doth intend to deprive him of his 
crown and life; that if a man be ignorant of 
the intention of thoſe who take up arms againſt 
the king, if he joins in any action with them, 
he is guilty of treaſon: and that the law judges 
every rebellion to be a plot againſt the king's 
life, and a depoſing him; becauſe a rebel would 
not ſuffer that king to reign and live, who will 
puniſh him for rebellion. Moor. G60. 
Under the head of compaſſing and imagining 
79. dhe king's death, intention of treaſon proved by 
lo circum is puniſhed as high treaſon; and 
Ff mens 
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amount to an overt-a& of compaſſing or ima- 
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mens actions are governed by their intentions, 
&c. 5 Mod. 206. 

Letters of intelligence written and ſent, in 
order to be delivered to the enemy, are, though 
intercepted, overt - acts of compaſſing and ima- 
gining the king's death. Burr. Rep. 646, 647, 

o. 

3 is an overt· act of compaſſing 
the king's death. Burr. "ops 646. Foft. Cr. 
Law. 197, 21 
Over. ads of the intention of Towing war, 
are overt- acts of ſuch compaſling. Burr. Rep. 
646. 

"Soliciting a foreign prince, even in ami 
with this crown, to invade the realm, i is ſuc 
an overt· act. Burr. Rep. 646. 

Meeting and conſulting how to kill the King, 
is an overt-a& of compaſling. Ft. Cr. Law 
I 

"Or, how to depoſe or impriſon him, or to get 
his perſon into the m9 of the conſpirators. 
Foe. Cr. Law. 195, 2 

Inviting forei * to invade the kingdom, 
is an overt- act of compaſſing. F. Cr. Law. 
196. 

"Going into a foreign country for that pur 
poſe, is an overt-acrt. Fe. Cr. Law. 196, 
I 

aeg to the king's enemies, is an overt- 
act of compalinng, Foft. Gr. Law. 197, 217; 
218. 

The actual murder of the king, operates in 
legal evidence, only as an overt- act, to prove 
the 2 of his death. Ed. Print. Pen. 
Law, 12 

A T6 war agai inſt the king in his realm 
bs high n, by the ſtatute of Ed. III. and 
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s, WH yas ſo at Common Law. Bur, ain caſes of 


treaſon, there "muſt be an vvert-aQ, a conſpi- 
in 8 racy or compaſſing to levy war is no overt- ad, 
zh unleſs a war is actually fevied ; though if a war 
la- de levied, then the conſpirators are all traitors, 
7» WH altho? they are not in arms: and a' conſpiracy 


to levy war will be evidence of an overt- act for 


"5 Wl compaſling the king's death; but if the charge 
nn an indictment be for tevying war only, it 
muſt be proved that a war was levied, to bring 
ar, il the offender under this claufe of the ſtatute. 
P-  ; If. 8, 9. K NC. 1 ð 
Perſons raiſing forces for any publick end or 
"7 purpoſe, and putting themſelves in a poſture of 
war, by chuſing leaders, and reſiſting conſtables, 
or the guards, Sc. is high treaſon : and thoſe 
who an inſurrection in order to redreſs a 
publick grievance, whether it be a real or pre- 
tended one, axe Taid to levy war againff the 
king, though they have no direct deſign againſt 
his perſon. Where great numbers by force 
endeavour to remove certain perſons from the 
king, or to lay violent hands on a privy coun- 
cellor, or revenge themſelves againſt a ma- 
riſtrate for executing his office; or to deliver 
nen out of priſon, or reform refigion ox the law, 
to pull down all bawdy-houſes, or throw down 
all incloſures in general, tt. thefe acts will be 
high treaſon : But where a number of men-riſe 
to remove a grievance to their private intereſt ; 
s to pull down a particular incloſure, ©. 
they are only rioters. Sid. 358. 5 Ig. g. Kel. 
15, Hawk. Pl. Cr. 37. ; 
If two or more conſpire to levy war and one 
of them alone raifes forces; this ſhall be ad- 
judged treaſon in all. And not only ſuch as di- 
rectly rebel and take up _ againft the king, 
| 2 ut 
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but alſo thoſe who in a violent manner With. 
ſtand his lawful authority, or attempt a refor. 


mation of his government, do levy war againſt 


him: and therefore to hold a fort or caſtle 


againſt the king's forces, to keep to _ 


armed men in great numbers, againſt the ki 
expreſs commands, have been held treaſon 
Dy. 9 8. 3 Inf, 10. 


But if where a rebellion is broke out, perſons 


Join themſelves to rebels, &c. for fear of death, 


and return the firſt opportunity, they are not 
guilty of this offence. Kel. 76. | 
Military weapons not neceſſary to make an 


inſurrection amount to levying war. Ft. Cr. 


Law, 208. 

_ Afemblies upon private ods do not 
amount to levying war. Hop. Cr. Low, 208, 
20 
| Nor do riſings for efetiuztiag purpoſes of a 
private nature. Foft. Cr. Law, 210. &c. 

But inſurreQions for purpoſes of a public and 
general concern, do. Foft. Cr. Law, 210. if. 

It is a war levied, though no aQion,enſues 


Poft. Cr. Law, 218. 


Attacking the king's forces i is levying war, 
Fo o/t. Cr. Law, 219. 
5 80 is holding a fort or caſtle againſt the 
. Foft. Cr. Law, 219. 
Ft 'To adhere to the king's enemies within 


| his realm, or give them aid in the realm, or 


elſewhere, is treaſon by the ſtatute : here ad- 
herence may, be proved by giving the king's 
enemies comfort or relief, or, being in counlel 
with others to levy any ſeditious wars; and the 
delivery or ſurrender of the king's caſtles or 
forts, by the e thereof, to the king's 
enemy, within the realm or without, for 5 

Ward, 
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Of Public Offences, 5 


ward, Ec. is an adherin io the king's enemies, 
and high treaſon by 25 Ed. 3. 


It bas been adjudged, that adhering; to he 
king's enemies is an adhering him; and 5 
ut 


this adhering to the enemies of tlie king oi 
the realm will be treaſon: one who was: hes 


ond ſea, having ſolicited a foreign princs : ; 
io invade the kingdom, was held guilty of high ._ 


treaſon, and triable by the Stat. 35 H. 8. c. 2. 


But adherence out of wit 5 It, 10. , | 


ed in ſome place in * 3 K. 10. 
P. C. 14. Dyer 298. b 5 


Subjects of the h „in open war, or rebel, 5 
lion, are not the king's enemies, but traitors; 
and if a e and 


come into — with him; if he be taken 
priſoner, he not be ranſomed, or proceed- 
ec againſt as an enemy, but as a traitor to the 


king: but an enemy coming in open hoſtility 


into this kingdom and taken, ſhall be either ex- 
ecuted by martial law, or ranſomed; for he 
cannot be indicted of treaſon, becauſe he never 
_ within the ee of the u 3 
"ſt. 11, d in 

Letters of intelligence, written 20 ſent in 
order to be delivered to the enemy, are, 28 
ntercepted, overt-aQs of adhering to the Teng 
enemies. Burr. Rep. 6 50. 


Furniſhing: the enemy with . Ge. or 


ending money, intelligence, &c. though the 
money or intelligence be intercepted, will 
1 to ni Tel. Cr. . 217, 

21 n 
Cruizing on the king” $ ſubjects, under a 
commiſſion from a power at war with us, is ad- 
18 _ Cr. Err i 85 
ton „f 3 E When 
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ted treaſon, and doth not reveal it to the king, 
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When one knows that another hath commit. 


or his privy council, or ſome magiſtrate, that 
the offender may be fecured, Sc. it is high 
treaſon by our ancient law: but there muſt 
now bean affent to ſome outward act, to make 
concealing it treaſon. 3 Af. 1389. 
4. To wolate and wer the king's wife, 
or eldeſt daughter unmarried, or the wife of 
the . eldeſt ſon, ate treaſon within the ſta. 
tute of king ;Edw. III. Alſo violating the 
ueen's perſon, Sc. was high treaſon/ at com. 
— law, becauſe it deſtroyed the certainty of 
the king's iſſue, and confequently- raiſed con- 
tention about the ſucceſſion. MH. P. C. 16. 
4 Bl. Cam. GI. Ed. Prine. Pen. Law. 124. 
Not only violating the queen conſort is high 
treaſon; but alſo her yielding and conſenting to 
it is treaſon in her; but this doth not extend to 
a queen dowager: ſo hkewiſe violating the wife 
of the prince, n the marti. 
And the eldeſt daughter of the king is 
fuch a daughter as-is not married at the 
time of the violation, which will be treaſon, 
although there was an elder daughter than her, 
who died without iſſue; for now the elder alive 
has a right to the inheritance of the crown, 
upon a failure of iſſue male. 3 NH. 9. H. H. 
P. C. 124. 4 Bl. Com. 91. 14 Princ. Pen. 
Low, 12g 
The treaſon againſt the queen's life, ment 
oned in the ſtatute, muſt be alſo during the co- 
verture; and it extendeth not to a dowager 
en? Int. 9. 
The wife of the —_— ag is not within the 
ſtatute, tho? her iſſue is inheritable, in prefer 
ence to the eldeſt daughter, neither _ i 
Selm 
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t- Wl {em treaſon to violate the eldeſt daughter, that 
g, bath been married, BY. Com, 200. the Common 
at Lav extended the ſame ſan&tion to all the 
zh WH daughters. Ed. Princ. Pen. Law, 125. 
iſt 5. To counterfeit the king's eat ſeal, privy 
ke WM {cal or his money; or bring money into 
| this kin counterfeited like the money of 
fe, England, to make payment therewith in deceit 
of of the — his people, theſe are high trea- 
ta- vn by the ſtatute of Ed. 3. 


the As to counterfeiting the king's ſeal, it was 


m: treaſon by the — . 22 ſtatute 
of 25 Ed. 3. mentions e great ſeal and pri 
5 fall; z. Joe! the counterfelcing & the ſign . 

16. or privy fi is not treaſon within that act; : 
— but by 1 2 P. & M. c. 11, Thoſe who aid 
ügh WM and conkont's to the counterfeitin ng of the great 
g to Bf ſeal, are equally guilty with the actors; but an 
d to WM intent or g about to counterfeit the great 
wife Ml ſeal, if it be not actually done, is not treaſon 3 
art there muſt be an actual co ys and it is 
ig is WF to be like the king's great ſeal 3 uſt. 6g 


the P. C. 18. 
aſon, And the fixing the ſeal to 2 patent, 
ng any thing out of 2 


her, WW without warrant, or 
alive patent, and adding new matter therein; or ta- 
own, king off the wax impreſſed by the great ſeal 
1. H. from one patent, and fixing it to another, are 
Pen. WM not within this law: but here, tho? this be not 

a counterfeiting, it has been adjudged a mif- 
zent · priſion of treaſon of the higheſt degree. 3 In. 
ie co-W 16. Kel. 80. 

At Common Law, Forging, of the king mo- 
ney was treaſon; as counterfeiting it is by the 
Stat. 25 Ed. 3. And forging or counterfeiting 
forei * money made * here by procla- 
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Of. Public Offences. 


mation, is likewiſe high treaſon by 1 Mar. fi 
2. c. 6. And as: thoſe perſons that coin money 


| otherwiſe: but treaſons committed out of the 
realm, may be tried in B. R. as if the offence 
had been done in the county of Middleſex; allo 
they may be inquired of and tried in ſuch coun- 
ty as the king thinks fit, &c. Perſons indi 
ed for: treaſon are to have copy of the indict- 
ment five days before trial, to adviſe with coun- 
ſel; and ſhall be admitted to make a full de- 
fence, by eounſel, witneſſes, &c. and there mult 
be two lawful witneſſes to the ſame overt-aQ, 
or two acts of the ſame treaſon, produced face 
to face, to make out the ſame treaſon againſt 
them. Stat. 35 H. 8, c. 2. 1 C2 P. & M. 
C. 10. 7 N. Jo 6. 3. See 2 Cr. Law, 221, 
touching this act, and Stat, 20 Geo. 2. c. 30. 
Stat, 25 Edw. 3./t. 5, chap. 2. 26 Hen. 8. 
chap. 13. ſect. 5, I Mary, f. 2. chap. 6. 1 
& 2P.& M. 72 2. 5 Eliz. chap. 2. 18 
Eliz. chap. 1, 8 9 W. 3, chap. 26. 1 Ann. 


ft. 2. chap. 17. 6 Ann. chap. 7. 7 Ann. chaps 
21. ſect. 10. 15 & 16 Geo. 2. chap. 28. 17 
Geo. a, chap. 39. in felonies by ſtatute, poſt p. 
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Party indiQted for treaſon intitled to copy of 


indictment, and liſts of witneſſes for the crown, 
and of the jurymen, who are to be returned, on 


panel, ten days before ige Dougl. 
Rep. 590. 
High treaſon to — by intimidation 


and Ow” to compel! n — A law. _ 


Rep. 5 
Ly * e F Jaw 5h was — 
Fi a trial at . bar of — court of 
nch. Dougl. Rep. 590. 


Papers found in the cuſtody of the perſon 


himſelf, may be read againſt him, if proved by 
the evidence of thoſe who have ſeen him write, 
or know his hand. Burr. Rep. G4. 
When. priſoners give no evidence, the coun- 
id for the crown may decline fm up 
their .]n. Burr. Rep. 645. 
Some one overt-a& muſt be proved i in the 
Foo where the indictment i is 1 Burr. 
47. 
* letter dated from the place, which lies i in 
that county, is ſufficient for ſuch proof. Burr. 
Rep. 647. dane 
One attainted of treaſon, may be charged 
with a civil ſuit. Wil” Rep. 217. *. Rex 
31. Foſt; Rep. 61. | 
One convicted of treaſon is brought to the 
bar of the court of King's Bench, and pleads 
he is not the ſame perſon, iſſue is joined inſtan- 
ter, the priſoner is tried, —— guilty, and 


executed. Wil. Rep. 1 50. Bl. Rep. 3. Foſt. 


Rep. 40. 


37, 
Private perſons may riſe to quel: a reaſonable 
riot. Bl, Rep. 47. | 


Judgment for treaſonable words, B,, Rep. | 


Petit 


ing's 


Aar 


Of Public Offences. 


Petit Treaſon is where one out of malice takes 
away the life of a ſubje& to whom he owes ſpe. 
cial obedience; and is called petit treaſon, 
in reſpect to high treaſon, which is againſt the 
king ; it may be committed where a ſervant 
kills his maſter, a wife her huſband, or a ſecular 
or religious perſon killeth his prelate or ſu. 
perior. And aiders, abettors and procurers 
are within the act: but if the killing is upon a 
ſudden falling out, or /e defendendo, c. it is not 
petit treaſon, 25 Ed. 3. ff, 5. 6. 2, 3 Inft. 20, 
H. P. C. a4. | | 

This is a crime committed againſt the head, 
tho” not againſt the ſupreme head; and if a ſer- 
vant kills his miſtreſs, or the wife of his maſter 
mne is maſter within the letter of the ſtatute, and 
it will be petit treaſon, A ſervant intending to 
kill his maſter, laid in wait for that purpoſe while 
he was his ſervant, but did not do it till he had 
been a year out of his ſervice; it was adjudged 
petit treaſon: and if a ſervant procure another 
perſon to kill his maſter, and he kills him in the 
ſervant's preſenee; this is petit treaſon in the ſer- 
vant, and murder in the other; but if the ſer- 
vant be abſent, he will be only acceſſary to the 
murder. 3 In/t. 20; Moor 91. H. P. C. 23. 

If a wife and a ſtranger kill the huſband, it is 
petit treaſon! in the wife, and murder in the 
ſtranger: and where a wife and her ſervant con- 
ſpire to kill the huſband, and the ſervant alone 
in the 'wife's abſence killeth him, it ſhall be pe- 
tit treaſon. in both. If the wife procure a fer- 
vant to kill her huſband, both are guilty of pe; 
tit treaſon ; and if a ſtranger procures a wife or 
ſervant to kill the huſband or maſter, he may 
be indicted as acceſſary to petit treaſon; ' Dall. 
337. Cromp. 41. Dyer 128, 332 k 
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Of Public Offences. 

A maid ſervant and a ſtranger conſpired to 
rob the miſtreſs, and in the night the ſervant 
opened the door, and. let in the ſtranger into 
the houſe, who killed her miſtreſs, ſhe lighting 
him to her bed, but neither faying nor doing 
any thing, only holding the candle; and this 
was held murder in the ſtranger, and petit 
treaſon in the ſervant, Dyer 128. 

By our law petit treaſon implies murder, 
and is the higheſt degree thereof: and it is ſaid 
that in petit treaſon two witneſſes are required 
to the indictment; but not to the trial of it, 
for it is not within the ſtatute 7 W. 3. c. 3. 2 
Hawk. Pl. Cr. 258, ange | 
Petit treaſon is within ſtat. 25 Geo. 2. c. 37. 
for preventing murder. Foyt. Cr. Law. 107. 

An appeal of death will lie in caſe of petit 
treaſon.” Fe. Cr, Law, 323. | 

Pardon of murder, pardons petit treaſon. 
Fe. Cr. Law, 324. I HD bY 
- Perſon guilty of petit treaſon, may be in- 
dicted of murder. Foe. Cr. Law, 325, 
Perſon indicted of petit treaſon, may be 
found guilty of murder. F. Cr. Law, 328. 
Wife or ſervant joining with a ſtranger, in 
murder, may be put in ſame indidtment. Foe. 
Cr. Law, 329. of | 


Petit treaſon - ouſted of clergy, as murder. 


Foft. Cr. Law, 107, 329, 330. 


Petit treaſon and murder, ſame offence, dif- 


tering only in degree. Fo. Cr. Law, 336. 
Petty treaſon, 1n our laws differs widely from 
other inſtances of murder, in certain privileges 
allowed defendant; ſuch as, the power of a 
peremptory challenge of thirty- five jurors, and 
the requiſition of two witneſſes to the indict- 
ment and on trial. Ed. Princ. Pen. Law. 241. 
but ſee Fe. Cr. Law, 328. contra. 
Murder 
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Of Public | Offences. 
Murder is a wilful and felonious killing of a 
man upon malice forethought, ſo as the party 
wounded or hurt die within a year and à day; 
and if one dies in that time, through diſorder} 
living, it ſhall be no excuſe, the wounds wi 
be judged the principal cauſe, of his death, 


3 HN. 53. H. F. C. 35: 


There are many ways of committing this 
crime of murder; as by * 2 ge cruſh- 
ing, bruiſing, ſmothering, ſtrangling, ſtarving, 
hee. which I ſhall here treat of under, 


3 1. Murder done out of malice prepenſed. | 
2. Manſlaughter or killing without malice... 


le, 


» 
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1. In murder tis malice makes the crime; 
which is either expreſs, where it may be evi- 
dently proved there was former ilhwill, and 
the killing is with a ſedate mind, and formed 


deſign of doing it; or it is implied by law, when 


one kills another ſuddenly, having nothing t 
defend himſelf, as going over a ſtile, and 0 
like. He who doth a cruel and voluntary act, 
whereby death enſues, doth it of malice pre- 
penſed and forethought, in the eſteem of the 
law: and if a perſon in cool blood maliciouſly 
and deliberately beats another in ſuch a manner, 


beyond any apparent intent of chaſtiſement, 


that he dieth; it is murder by expreſs malice; 
So. where a man executes his revenge, on a 
ſudden provocation, in ſuch a cruel manner, 


with a dangerous weapon, as ſhews a malicious 


intention to do miſchief, and death follows, 
tis malice expreſs from the nature of the fact. 


3 Inft. 51. H. P. C. 47, 49. Kel. 64, 127. a 
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I one lays poiſon to kill a certain perfon, and 


another takes it, and dies: or if having malice 


to a man, ſtrikes or ſhoots at him, but miſſeth 


him and kills another perſon; theſe are murder; 
and by poiſoning,” and where one killeth another 


without provocation; malice is implied. If one 
reſolves to kill the next man he meets, and does 


kill him; it is murder, though he knew him not; 
here malice is implied againſt mankind. Where 
two perſons meet and fight on a precedent 

quarrel, and one is killed; or if a perſon upon a 
adden quarrel appears to be maſter of his 
temper, and kills another, it will be murder: 
for: when perſons fight after a former quarrel, 
it ſhall be preſumed. to be out of malice ; and 
if two men fall out in the morning and meet 
and fight in the afternoon, if one of them be 
killed; this is murder; their after-· meeting is of 
malice. If two perſons fight a duel, upon ſome 
quarrel precedent; and one of them be killed, 
both principal and ſeconds are guilty of mur- 
der. 3: Inft. 51, 52. Kel. 27. Plowd. 578. 
H. P. C. 51. Hawk. Pl. Cr. 81. 

A man being provoked by words or geſtures, 


makes a puſh at a perſon before his ſword is 


drawn, and thereupon a fight enſues, wherein he 
who made the affault kills the other, this will 
be murder; but if he had made no puſh *till the 
other's ſword was drawn, it would have been 
only manſlaughter in the perſon killing. And if 
one upon a quarrel with another tell him that 
he vil not fn ſtrike firſt, but will give ſuch other 
a pot of ale to ſtrike him, and thereupon the 
other ſtrikes him, and he kills the other, he 
is guilty of murder; this * only a cover 
to his malicious intention. Kel. 55, 61. H. 
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Where a perſon aſſaults another with malice, 
although he be afterwards driven by the other 


to the wall, and kill him there in his own de- 


fence, it is murder in reſpect of his firſt intent: 
but if the party aſſaulted fly to the wall, and 
being till purſued kills the other, it is only 
manſlaughter in his own defence. H two having 
malice fight, and the ſervant of one of them, 
not knowing of the malice, killeth the other, 
this is murder in the maſter, and but man. 
ſlaughter in the ſervant; though when there 
is a conſpiracy to kill a man, but no malice 
againſt his ſervant, if the ſervant be ſlain, the 
malice againſt the maſter ſhall be conſtrued to 
extend to his ſervant, and killing the ſervant 


is murder. H. F. C. 47. Kel. 58, 129. Dyer 


128. | | 
If two or more perſons come together to do 
any unlawful act, as to beat a perſon, rob a 
park, &c. and one of them Kills a man, it is 
murder in all that are preſent, aiding and aſſiſt- 
ing, or that were ready to aid and aſſiſt: all will 
be ſaid to intend the murder, and ſuch per- 
ſons adjudged to be preſent that are in the ſame 
houſe, though in another room, or in the ſame 
park, though half a mile off: when perſons 
are doing an unlawful a&, the law preſumes 
malice; and ſo it is if death happens, where 
ſeveral perſons intend only a breach of the 
peace, Qc. 3 Int. 56. Dalt. 444. Kel. 87, 
116, 127. ee | f | 

In cafe any magiſtrate or miniſter of juſtice is 
killed in the execution of his office; a ſheriff, 
conſtable or watchman in doing of their duty, 
or any other that comes in aid of the king's of. 
ficer; and if a watchman be killed in ſtaying of 
night-walkers, it is ſaid to be murder: and here 


- a per- 


P 
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2 | ſhall not come off by alledging that 
what he did was in a ſudden affray, &c. Alſo 
where a bailiff is killed in executing. a lawful 
warrant, it is murder; but if the bailiff doth 
that which is unwarrantable, as if he break 


make any arreſt in a civil caſe, and where he 
hath no authority, it is no murder to kill him. 
5 Inſt. 51, Kel. 60, 128. H. P. C. 46. Cre. 


Jac. 280. Cro. Car. $72. Hawk, Pl. Cr. 84, 
86 | : 


| 

| 

5 

" 

1 

* 
ung a perſon endeavouring to part others 
de fighting, though without any evil intention 
to Wl againſt him, is murder: and if one who ſees a 
at 

er 

do 

2 

| 18 


murder committed, doth not his beſt endeavours 


to apprehend the murderer; or if where two are 
fighting and others looking on 'do not endea- 
your to part them, if one is killed, the lookers 
on may be indicted and fined. ' 3 Inf. 53. Ney. 


. 50. 49 

71 On ſpecial verdict, principals in ſecond de- 
rin Wl gree cannot be affected unleſs jury findsexpreſsly 
\er. that they were actually preſent, or that ſome 
acts were done by them, which ſhew they were 
preſent or of the party, on fame purſuit, and 
under t and tion of mutual 
defence — ſupport from perſon who did the 
fact, Dougl. Rep. 207. | 

If ſeveral are indicted, A. as giving blow, 
and others as preſent, aiding and abetting evi- 
dence that one of the others gave the blow, 
and that H, was only preſent, * 
indiccment. Dougl. Rep. 207. n. 

If a ſtroke be given at fea, and party dies 
in Ireland, where ſhall the murder be tried? 
Bl. Rep. 459. 6 FEA 

What judgment to be given in W 
* - 


open a door, or window of a houſe, &c. to 


will ſupport 


- - _— * — 
— — —— — — — = . —— N v 
. : — 8 ——— 2 — — - — 7 p P_ „ att. . 4 \ 
* 4 = 1 I 5 * n 3 2 — Y * — - * 
p —— — ——{ * = —— WD a4 — — — _ 2 ad — —.— — OS & - 
>» — 7 = \ 
AY PY 2 —— — A — 4 — * — — * 2 oy F , ay - —_ - \ 
5 22 — — — : — b. = 2 — 8 
— =. I — — liens — 2 1 — — a 
— — — — 2 7 * a wa g —_— ? al 2 = — 
PR wa kd A” —— ———— - _— | — = — 4 — 
FS -@ * II = \ CE. -: 
— > — N - = 5 * 2 — S—_— - os © 4 - 
n — - _ - = = — 
ik r — = —— __ 
= - S- - - 
* : E — _ 
oy = ol — Fa 


— - . n N 
—_— — <> _— 
_ -— 2 ˙ & 7 — - we = WY 
\ — .. Donor RS 
n S To o_e— ISS 


——— > - 


- — — ä 
; — voy TO DIE N 
DP. _ FO * - 1 \ * 72 
— , . «—(ö 
. . Ac... ; 


448 


Of Public Offences. 


2. Manſlaughter is the unlawful killing a man, 
without any prepenſed malice; as when two 
perſons meet, and upon ſome ſudden falling 
out, the one kills the other. And this crime is 
felony, but for the firſt time admits of clergy, 

It muſt be on a ſudden quarrel, where the 
party guilty doth not appear to be maſter of 
his temper ; by talking calmly upon the quar. 
rel, or afterwards in other diſcourſe, where 


the heat of blood may be preſumed to be cool. 


ed: therefore if two perſons meet together, and 
in ſtriving for -the wall one of them Kill the 
other, this is manſlaughter ; ſo it is, if upon 
a ſudden occaſion they had gone into the fields, 
and fought, and one had killed the other ; for 


all is one continued act of paſſion, on the firſt 


ſudden occaſion. Kel. 56. 3 Inſt. 51, 54. 
PCB: | 

In manſlaughter, the killing is to be upon an 
immediate falling out, or on juſt provocation; 
and as to provocations, no treſpaſs, breach of a 
man's word, or affront by words, &c. will be 
thought a juſt provocation to excuſe the killing 
of another; though if upon ill words, as calling 
another, ſon of a whore, &c. both the parties 
ſuddenly fight, and one of them kill the other, 
it will be but manſlaughter ; being done in a 
preſent heat. And if one-upon angry words 
aſſault another, by pulling him by the noſe, and 
he that is aſſaulted draws his fword, and imme- 
diately kills the other party, this is only man- 
ſlaughter; for the peace was firſt broken by the 
party killed, and here an indignity was offered 
to the ſlayer, from whence he might apprehend 
that there might be ſome farther deſign againſt 
him. If a man is taken in adultery with ano- 
ther perſon's wife, and the huſband I 
"Y L 8 


r RC PT RET re oY 


* Public Offences . 


er, it is a juſt. provocation, and 
makes it manſlaug hter. Kel. . 131, 135. 


kills the ad 


Hawk. Pl. oh: 82. Ventr.-1 58, . 4 

If it a that one Se killed another, i it 
ſhall be intended that he did it maliciouſſ 
leſs he can prove the contrary, that he 
fact upon juſt provocation, F. Cr. Law, 255. 
And there is a en N «cy as mur- 
der by the ſtatute hich ordains, 
that if any perſon Lab another, not havin 
then a weapon drawn, or not ſtriking firſt, 15 
that he dies within fix months, althoug A it were 
not of maliee or forethought, it is — 5 with- 
out benefit of clergy but this doth not extend 
to perſons ſtabbing others by misfortune, &c. 
with no intent to commit manſlaughter ; and 
the act relates to the party only Tr aQtually 
gave tlie ſtroke; or ſtabbed. the A and not 
to thoſe who. were aiding or abetting. H. P. 
C. 58, 266. H. H. P. C. 467, Hawk. Pl. Cr. 
77. J. 4. Gill. Evid. 22 Al, 43, 44 47 
2 H. H. P. C. 292. Evid. 277- Þ. 39 
ot, al. 33s „35. Bulftr: 87. . Jones 220. Foe. 

i/c. 5 chap. 6. p. 297. 7 Mad 133. A 
14 Raym. 845. 

A blaw given, or weapon drawn at any time 
during the quarrel, before the thruſt or ſtab, is 
vithin the words of the ſtatute: and drawing 
out a piſtol, 7 levelling it at the party Killing, 
or throwing a pot, bottle, &c. are 9 the 
equity of words, having a . drawn + 
and the perſon ſtabbing muſt be ſpecially in- 
dicted upon the atute, to be ouſted of cler 
bon e then it is ſaid the jury may 4 

1 generally. 3 Lev. 255, 266. 
If a man ſhoots off a gun in a city, or publick 
ane, which muſt anganger the life of ſome 


Gg perſon, 
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Of Public Offences. 

2. Manſlaughter is the unlawful killing a man, 
without any prepenſed malice; as when two 
perſons meet, and upon ſome fudden falling 
out, the one kills the other. And this crime is 
felony, but for the firſt time admits of clergy, 

It muſt be on a ſudden quarrel, where the 
party guilty doth not appear to be maſter of 
his temper ; by talking calmly upon the quar- 
rel, or afterwards in other diſcourſe, Auger 
the heat of blood may be preſumed to be cool. 
ed: therefore if two perſons meet together, and 
in ſtriving for the wall one of them kill the 
other, this is manſlaughter ; ſo it is, if upon 
a ſudden occaſion they: had gone into the fields, 
and fought, and one had killed the other ; for 


all is one continued act of paſſion, on the firſt 


ſudden occaſion. Kel. 56. 3 Inſt. 51, 54. 
2:08 iii: | 

In manſlaughter, the killing is to be upon an 
immediate falling out, or on juſt provocation; 
and as to provocations, no treſpaſs, breach of a 
man's word, or affront by words, &c. will be 
thought a juſt provocation to excuſe the killing 
of another; though if upon ill words, as calling 
another, ſon of a whore, &c. both the parties 
ſuddenly fight, and one of them kill the other, 
it will be but manſlaughter ; being done in a 
preſent heat. And if one-upon angry words 
aſſault another, by pulling him by the noſe, and 
he that is aſſaulted draws his fword, and imme- 
diately kills the other party, this is only man- 
ſlaughter ; for the peace was firſt broken by the 
party killed, and here an indignity was offered 
to the ſlayer, from whence he might apprehend 
that there might be ſome farther deſign againſt 
him. If a man is taken in adultery with ano- 
ther perſon's wife, and the huſband * 
A e Eills 


mm 


kills the adulterer, it is a juſt provocation, and 
makes it manſlaughter. Kel. 55, 131, 135. 
Hawk. Pl. Cr. 8a. Ventr. 158. 


„ 


If it a that one hath, killed another, it 
ſhall be intended that he did it maliciouſly; un- 
leſs he can prove the contrary, that he did the 
fact upon juſt provocation, Fo: Cr. Law, 255. 
And there is a manſlaughter 1 as mur- 
der by the ſtatute 1 Fac. c. J. which ordains, 
that if any perſon ſhall ſtab another, not havin 
then a weapon drawn, or not ſtriking firſt, ſo 
that he dies within fix months, although it were 
not of maliee or forethought, it is felony with- 
out benefit of clergy » but this doth not extend 
to perſons ſtabbing others by misfortune, &c. 
with no intent to commit manſlaughter ; and 
the act relates to the party only that actually 
gave tlie ſtroke, or ſtabbed the other, and not 
to thoſe who were aiding or abetting. FH. P. 
C. 58, 266. H. H. P. C. 467, Hawk. Pl. Cr. 
77. J. 4. Gilb. Evid. 272. Al. 43, 44, 47. 
2 H. H. P. C. 292. Law Evid: 277. * 9. 
Kel. 33, 35. Bulftr: 87. W. Jones 220. Foft. Cr. 
Law Diſc. a2, chap. 6. p. 297. 7 Mod 133. 2 
Ld. Raym. 843. f i 0 
A blow given, or weapon drawn at any time 
during the quarrel, before the thruſt or ſtab, is 
within the words of the ſtatute: and drawing 
out a piſtol, and levelling it at the party killing, 
or throwing a pot, bottle, &c. are within the 
equity of the words, having a why 4 drawn + 
and the perſon ſtabbing muſt be ſpecially in- 
dicted upon the ſtatute, to be ouſted of clergy; 
though even then it is ſaid the jury may find 
— generally. 3 Lev. 255, 266. 
If a man ſhoots off a gun in a city, or publick 
highway, which muſt 5 che life of ſome 


g perſon, 
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Of "Public Offonces. 
perſon, and one is killed, it is manſlaughter by 


the common law; and if a perſon throw a ſtone 
over a wall in a place where people often reſort, 


or at another in play, and kill any one, if it be 


done without an evil i intention, it is manſla 
ter; if with an evil intention to hurt; murder. 
A man ſhoots at the tame fowl of another, which 
is an unlawful act, and kills a ſtander-by, it is 
murder: if he be ſhooting at wild fool, hare, 
&c. and not qualified to keep a gun or to kill 
me, tis manſlaughter; and where he is qua- 
fied to keep à gun, it is only e a 


5 och 857 57. H. H. P. C. 47 5, 476. 
officer on impreſs ſervice fires in the uſual 


anner at the haltfards of a boat, in order to 
ring her to, happen to kill, it is nen 


| laughter. "Comp. Rep. 830. 1 # 


3. There is a Homicide or killing juſtifiable ; ; 
as If a perſon ene to commit murder, rob. 
bery, or other felony, a man or any of his ſer- 
vants, may lawfully k in him: and where one in 
poſſeſſion of a room in a public houſe, kills ano- 
ther who attempts to turn him out of it, the 
killing the aſſailant hath. been held to be juſtifi- 
able. Alſo if a woman kill a man attempting to 
raviſh her, it is juſtifiable to do it. 2 I. $6. 
H. . 34. 2 51. Hauk. P. C. 83. 
Thoſe who are engaged in à riot, &c. ſtand- 
ing in oppoſition to a jultice's command, or law- 
ful warrant, or if treſpaſſers in à foreſt or park, 
will not ſurrender, but defend themſelves; if a 
felon will not ſuffer himſelf to be arreſted, and 
refuſes to obey an arreſt on lawful warrant; or 
if a felon purſued upon hue and cry, flies for it; ; 
where a priſoner aſſaults thoſe that conduct him 
to gaol, or his gaoler in endeavouring to eſcape; 
or a en arreſted reſiſt the ſheriff, &c. len 
8 
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Of Public Offences. 
tilting theſe is] juſtifiable : but this is under 


tood when un offender on an arteſt cannot be 
taken without killing, &c. J h. 56, 221. 


H. P. C. SF, Kel. 28. 
The Homicide excuſable, is where 


2 man kills de — 
and this muſt be upon 
ty, when it is cal 10 
isnot to be colo 
ty. if it he, ie is murder. 3 
Mar. 2 obne 
Trials fr wender are debe in che 
where the fact was committed, by the * 
Law : though on an indictment being found 


in his own \Jefince ; 3 
2 unavoidable neceſſi- 
defendendo. Here malice 
r prefence' of neceſſi- 
Bl. 


IS 7 220. 


gainſt a perſon in the Eke de * 
nurder, and acgeſſaries being indifte 
at 

pribeipd! or : 
o go a lee, but either remand them to pri- 
247, 3 K 201.09} oo 111 2 
ed in the perſon killed; 25 mas de 
257. r r Nannen 


dal commiſſion it may 
ed in any other — And offenders fs bor 
d, may be 
raigned any time within the year, | 
king's ſuit; and if che or aceeflary 
be n de t the juſtices ſhall not fuffer them 
ſon, or let chem be bailed, vn err and 2 
e Co. Car. 
an Appeal. 41 * is always at the 
wit of of the ſubject, brought by a LY intereſt⸗ 
heir male for the death of hisanceſtor; 2 by 
2 wife for the death of het pate Ke. 05 Lit. 
Felony is a crline bonne t a Fell, bh 
or bitter mind; and was anciently every = 


offence, perpetrated with an evil intention: fo 

all capital crimes by the Common Law came 

generally under the title of felony!” We now 
G g 2 ac- 


Of Public Offences. 
account any offence felony, that is in degree 


next petty treaſon; and this 8 ag re- 
duce the heads of, 3 ALLA 


1. Felony by 8 tans 816 
2. Larceny and felony g b 8 | 
235 Felonies by ſtatuts. A 


' 


1. Felony by the- Common. 5 is againſt 
the life of a man; as murder; manſlaughter, 
Felo de ſe, Se defendendo, &c. Againſt a man's 
Rade ſuch as larceny and robbery; againſt 
is habitation, as burglary, arſon or houſe-burn- 
ing; and againſt, publiek juſtice, as breach of 
priſon. Piracy, robbery. or murder upon the 
ſea, ate felonies puniſhable by the Civil Law; 
and likewiſe by ſtatute: and felonies are ſaid 
to be of a public or private nature hurtful to 


the people in general, or 0 ſome. | antes 


perfons. Co. Lit. 301. 3 % 15. 

Where perſons, are to underge dement of 
life and member for any crime is Na whe- 
ther the word Felony be mentioned or not. And 
of felonies in general, there are two ſorts; m 
which for the firſt offetice is allowed cler 
another that is i ty but clergyis gra 2 
it is not expreſly taken away by ſtatute. See 
55 Hen, $. c. i He; nk Edu. 0, 02. wee 

5 M. c. 4, poſt. 

If a perſon to wham goa are 4 on 
a pretended buying them, runs away with them, 
it is felony ; anda gueſt ſtealing plate ſet before 


him at an inn, he. tis felony ; alſo perſons who 


have the charge of things, may be guilty of te- 
lony.: and the leaſt. removing. of a thing, an 
common attempts of felony, is felony, tho it 
be not carried off, But Hinge: mult not be 2 a 
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baſe nature, or ſeræ nature, às dogs, deer, 
hares, &c. though if theſe laſt-are made tame, 
tis felony to ſteal them; and ſoit is of turkeys 
geeſe, poultry, fiſh in a trunk or pond, &c. if 
they are taken away. 3 Inf, 308, 309, 310. 
T. Raym. 275. 

A married woman cannot be guilty of felony 
in ſtealing the goods of her huſband; but if ſhe 
1 deliver them to an adulterer, and he receives 
ft mem it is felony in him: and if a feme covert 
7, Wl commits felony againſt any one in company 
1's WI with her huſband, it ſhall be preſumed to be 
nit done by his command, and ſhe ſhall be excuſed; 
n. though tis otherwiſe where the wife ſteals goods 
of alone, 3 Inf. 310. 

2. Larceny is 2 private Cen againſt the 


V5 ** of a man, in his abſence; and in reſpect 


aid of the thing ſtolen, is either . — or _ 
grand larceny is a felonious 
lar WF ing away the perſonal goods of — —— 
e value of 129. not from the perſon, 
t of WM night, in the houſe of the owner; and TE 
he. larceny is when the goods ſtolen do not exceed 
And W the value of 1ad. H. P. C. 69. 

The difference between grand and petit Jar 

is only the value of the goods : and if. two 

— ſteal goods to the value of 13d. it is 
grand larceny in both; and in caſe-one at dif. 
ferent times ſteals divers parcels of goods from 
the ſame perſon, which together exceed the 
value of 12d, they may be put together in one 
indictment, and the offender. found guilty of 
grand larceny.; tho? this is very ſeldom done; 
but on the contrary, the jury ſometimes, where 
it is an offender's firſt _ , &c, find it ſpe- 
cially, as they may, that che goods are but 
10d, value; ſo as to be only petit larceny, 


883 though 
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though the offender be indicted for ſtealing 
things of the valus of 30 or 40. 3 luft. 109. 
H. F. C. 50. Hetl. Rep. 66. 

Jo make the ctime of larceny, there muſt be 
a felonious taking, or an intent of ſtealing the 
thing, when it comes firſt to the hands of the 


offender, at the very time of the receiving. If 
a man hath poſſeſſion of goods onite lawfully, 
though he after wards carry them away with an 
$1 intention, it is no. larceny : where a taylor 
embezzles cloth delivered to him, to make a ſuit 
of clothes, &c. it is no felony; nor is it where 
a ſervant goes away with his maſter's goods de- 
Rvered to him, which is only a breach of 
truſt, by reaſon of the delivery; (but by ſta- 
tute they are to be under 403. value:) and if 1 
lend a man a harſe to go to à certain place, and 
he goes there; and then rides away with the 
horte, it is nat larceny- 5 I. 107. Dal. 
367, 369-5: Rep 33. H. F. C, M.. 
As in theſe caſes, there is a lawful poſſeſſion 
by the delivery of the goods, that extenuates 
the offence; but if one intending to ſteal 
goods, gets poſſfeſſion of them by ejettment, re- 
Plevin, or other proceſs at law unduly obtained, 
by falſe oath, &c, it is a felonious taking. And 
A man may commit larceny by taking away 
-his own goods, in the hands of another; where 
the owner delivers goods to à carrier, and at- 
terwards ſecretly ſteals them from him, with an 
intent to charge him for them, &c. becauſe 
the carrier had à ſpecial property for a time. 3 
Tint. 108, 64, 110, Kel. 43, 44. Dali. 755 
All felony includes in it treſpaſs, ſo that if the 
party offending be guilty of no treſpaſs in taking 
the goods, he cannot be guilty of felony or lar- 
ceny in carrying them away. Hatok. P. C. 65 
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II after goods are fold, and earneſt given 

or the whole ſum agreed for them 'paid, ſelles 
takes out part, tho? before actual deliyery to the 
buyer, or to any perſon to convey to him, this 
is grand or petty larceny, according to the va- 
lue taken out, tho? the goods may be remain- 
ing in the warehouſe of the ſeller, | rr 
Rep. 601, '602. 0 

In felony there are acceſſaries belorg! or after 
the fact; before, where one adviſes, abets or 
procures the felony, but is abſent when done; 
after, when à man receives, relieves, aſſiſts, 
&c. knowingly, any one that hath committed 
felony * and furniſhing others with 
weapons; finding a felon a e, for his 
journey; or relieving him with money, vie- 
tuals, &c. will make them ene 4 _ 
57. H. P. C. 218, 219. 

Private perſons may arreſt felons; 0 every 
perſon is bound to tan officer to take them: 
but one ought not to be taken up upon ſuſpicioh 
of „except there be probable cauſe ſhew- 
ed for the ground of it. If a man be commit- 
ted to priſon for one felony, the juſtices of 
gaol- delivery may try him for another for 
which he was not committed: and a felon re- 
fuſing to plead, and put himſelf upon his trial, 
ſhall be put to the penance of peine fort & dure 
and be preſſed to death; but if he ſtands mute 
by the act of God, it mall be inquired of, &c. 
2 Hawk, Pl. Cr. 75. Eil. Abr. 602,' * 
Stat. Weſtm. 1. e. 12. 2 Inf 178. 


- Burgldhy is Where a man in the digs da 
breaketh and entereth into the houſe of another 
to the intent to commit we whether the in- 
tention be executed or In its natural 

8 8 ſignie 
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Hgmfication, it is nothing but the robbing 4. 2 
hauſe; but our law reſtrains it to robbing 
houſes by night, or breaking in with an intent 
to rob or Fa. ſome other — : and the like 
offence committed by day is called houſe- 
breaking, to diſtinguiſh ® fram., burglary. 4 


Ann 


It is an offence e the benefit of clergy; j 
but the houſe muſt be a manſion-houſe, and the 
out-buildings, as barns, ſtables, &c. adjojning 
to t, tis | burglary to break; tho not a barn, 
& c. at a diſtanee ;- here part of a houſe is di- 
vided from the reſt, with a door of its own 10 
the ſtreet; it is manſion; but a chamber where: 
in any perſon; lodges as an inmate js not, in 


Which if —— be committed, it muſt be 
laid in the manſionrhouſe of him chat let it. 


A chamber in an inn of court is manſion; be- 
cauſe every one there hath ſeveral property. 4 
Nep. 40. H. F, C. 8a, Cal. 84. 3 Inſt, 65 
Hoſt. Cr. Lau M. EY 

There may be a burglary committed in 3 
nianſion-ho „though all the family are ab- 
ſent; and if a adn hath two houſes, and lives 
ſometimes in one, and ſometimes i in the other; 
and the houſe he doth not inhabit is broken in 
the night, it is burglary. If a; ſervant draws 
the latch of his maſter's chamber, to rob, &c. 
dis a breaking; and if he open a window for a 
thief to come in, it is eng in the ſtranger, 


and robbery in the ſervant: if a perſon do not 


' break a houſe, as if he be within and ſteal 


the' goods, and then open the houſe on the in- 
tide, and go out with the $ s, this is bur- 
glary ; ſo where one comes down a chimney to 


rob a houſe, &c. -Pgph, 52, 3 Ine. 64. Kel. 
682. H. P. C. 83. By Cr, pan wo 
F tra. 
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Stra. 481. H. H. P. C. 562, Kel. 30, 67. Hut, 
20, 33. 2 Stra. 881. See H. H. P. C. 553. 


LAS TY ww _ . 


If thieves pretend buſineſs to get into a houſe 
by night, &c. and thereupon the owner opens 
. his door, and they enter and rob the houſe, 
this will be burglary, Where a thief breaks 
the glaſs of windows, makes a hole in the wall; 
; or unlocks any door, &c, to rob, it is a breaking 
e the houſe ; and not only ſetting a foot pver the 
8 treſnold, but putting a hand, hook or piſtol 
„ within the window or door, is an entry to make 
i- it burglary. Though if a door, &c. be open, 
0 or a hole made in the wall before, and the thief 
& enters and ſteals, or draws out goods; this is 
in not burglary by the Common Law. H. P. C. 
be bs 82. Kel. 42, 62, Felt, Cr. Lau, 107, 
it. 108. Moe 21667 1 35 an iar qt 
e- Robbery is a felonious taking away of money 
4 or goods, of any value, from the perſon of ano- 
5. ther on the bighway, in 2 violent manner, 
chereby putting him in fear: and this robbery 
3 on the highway is felony of death, though the 
ab⸗ um taken is under twelve- penee, or he but one 
ves penny. H. P. C. 23. Fo. Cr. Lau, 121. 
er; Where any thief bids the party deliver his 


money, &c. either with or without weapon 
drawn, and he giyes it him; or a perſon with 
[word or piſtol in his hand demands my money, 


give it accordingly; or if a thief compels one 
by fear to ſwear that he will fetch him a ſum of 
money, which he doth, and the thief receives 
it, theſe are a taking to make it robbery, 
And ſo when a thief takes the purſe of a per- 


here a man endeavouring to eſcape from a 


and afterwards prays me ta give him alms; and 


ſon, which in a fright he caſt into a buſh ; and 
robber 
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robber drops his hat, &c. which the highway, 
man takes up, it is a taking from the perſon : 
and in caſe a chief euts a man's pocket, where. 
by his purſe falls fo the ground, if he takes up 
the ſame, though he lets it fall again, it is rob. 
bery. 3 Taft. 60. Dali. 363. H. P. C. 73. 

If a robber having taken a perſon's purſe, 
finding little in it, delivers it back with all the 


money to the party, tis notwithſtanding a fe- 


lonious taking, becauſe he had it in his poſleſ- 
ſion; and the continuance of his poſſeſſion is 
not required by law, A perſon who hath aſ- 
faulted me, drives my cattle in my preſence out 
of my paſture; or robs my ſervant of my mo- 


ney or other thing before my face, he may be | 
indicted as having taken ſueh things from my 


perſon ; for when a ſervant is robbed, in the 
fight of his maſter, of his maſter's , it is 


— a robbery of the maſter. Not only 


the taking away a horfe, which a man is actually 
riding, is robbery ; but if the horſe be ſtanding 
by him, and taken againft his will, it is in law 
a taking from the perſon ; and a claim of pro- 
perty, without colour for it, will not excuſe it: 
but if one leaves His horſe tied, and ſteps aſide; 
or if a carrier follows his horſes at a diſtance, 
and they are taken away, this is not ſuch a 
taking to be robbery. 3 Int. 69. S. P. C. 27. 

Dalt. 364. Pult. 128. Styles 156. 
All that are in company to commit a rob- 
bery are principals, and eſteemed to take away 
though one only doth it, in refpe& to that en- 
— wo which they give one to another; 
and if one of the gang rides from the reſt, and 
robs another perſon not intended in the fam: 
highway, without their knowledge and conſent 
out of their view, and returns to them after 
| ward 
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wards, all are guilty of the robbery. - He, who 
apprehends —_ proſecutes''a robber on the 
highway to conviction, ſhall receive of the ſhe. 
ri of the county where the . was done 
40l. (producing the certificate of the judge 
before whom the offender was convicted) with 
. his horſe, furniture, arms, c. And if any per- 
? ſon out of priſon, having committed any rob- 
4q bery, diſcovers two or more robbers, ſo as 
” they are convicted, he ſhall be intitled to a par- 
11 don. Crompt. 34. H. P, C. 7a: Stat, 1 W. 
a & M. c. 8. 9, 
e The hundred where a mb s committed 
* on the highway is chargeable and anſwerable 
de bor it, if done in the day- time of any day, ex- 
my cept * Sunday ; but notice mult be immediately 

hen of it to ſome of the inhabitanas of the 
village near the place, to the intent they may 
make hue and cry, to apprehend the robbers : 
and if any of the robbers are taken within forty 
days and convicted, the hundred ſhall be ex- 
cuſed; if not, the party robbed is to make 
oath before a juſtice of peace of the county, 
of the time and place of the robbery, and of 
what he was robbed, and that he knew none 
of the robbers; and then in twenty days he 
may bring his action againſt the hundred, by 
original writ, . Wc, Stat. 27 Elix. c. 13. Cro. 
Car. 37, 4ly 2, 379. 3 yn. As: 2 Stra. 


1247. 

 orels' is to be ſerved on che high conſtable 
of the hundred, &c. and the party robbed in 
twenty days to give publick notice in the Ga- 
zette, deſcribing the robber, and circumitances 
of = robbery; 5 and. no hundred ſhall be charg- 


Stra, 406. un. Nn. 308. 
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ed, if any of the robbers are apprehended in 
forty days after ſuch notice given ;- alſo a re. 
ward of 100. ſnhall be paid by the hundred for 
taking any robber on the highway, 8 Gee. 2, 
6. 16. 2 Stra. 1170, not to nin above 200, 
Rant 22. Gee. 2. c. 24. | 


1 Rage is an nene and —_ knowledge of 

a woman, by force and againſt her will : a ra- 
viſhment of the body, and yiolent-deflowering 
her, which is felony by the common and ſtatute 
law. There muſt be penetration and emiſſion, 
to make this crime; otherwiſe an attempt to 
raviſh a woman, thou h it be never ſo outras 

gious, will be an aſſault only. Ca, Lit. 124. 

In rapes, it is no excuſe or mitigation of the 
crime, that the woman at laſt yielded to the 
violence, and conſented either after the fact or 
before, if ſuch her conſent was forced by fear 
of death, or impriſonment; or that ſhe was a 
common ſtrumpet, for ſhe is ſtill under the pro- 
tection of the law, and may be forced: but it 
is ſaid by ſome to be evidence of a woman's 
conſent, that ſhe was a common whore. And it 
is a ſtrong preſumption againſt a woman, that 
the made no complaint in a reaſonable time af, 
ter the fact; if ſhe conceals it for any long time, 
it may argue à conſent. Co. Lit. 123. H. P. C. 
117. Hawk, P. C. 108. 3 Nel. = 45. H. 
H. P. C. 633. 5 Read. Stat. Law, 49. 
It was formerly adjudged not to be rape to 
e a woman, who conceived at the time; be- 
cauſe if ſnie had not conſented, ſhe could not 
conceive: though this opinion hath been ſince 
queſtioned, by reaſon the previous vialence is 
no way extenuated by ſuch a ſubſequent con- 
lent, And it was a queſtion before 18 Eliz. 
6. 7. 


-» > — TPP 


Of Riblie Offences, 


c. 7. Whether a rape could be committed on 
a child of the age of fix or ſeven years? By that- 
ſtatute whoſoever ſhall carnally know and 
abuſe any woman child under the age of ten 
years, he ſhall ſuffer as a felon, without benefit 
of clergy, and here it is not material whether 
ſuch child conſented, or were forced, but it 
muſt be proved that the offender entered her 
body, Sc. 2 Inft. 190. Dalt. 39 
Tho' a woman raviſhed may proſecute, and 
be a witneſs in her own cauſe; yet a woman's 
poſitive oath of a rape, without concurring cir- 
cumſtances, is ſeldom credited: if a man can 
prove himſelf to be in another place, or in other 
company, at the time ſhe charges him with com- 
mitting the fact, this will invalidate her oath: 
fo if ſhe is wrong in the deſcription of the place 
where done, or {wear the fact to be committed 
in ſuch a place, to which it was impoſſible the 
man could have acceſs at that time; as if the 
room was then locked up, and the key in the 
keeping of another perſon, &c. 3 Rep. 37. 
Dalt. 17. dogs 8. ut. 
The aidersand abettors in committing a rape 
may be indiQed as principal felons; whether 
men or women: and there is an appeal of r 
which a feme covert may brin — 4 2 4 
huſband. If a woman raviſhed afterwards con- 
ſents to it, her huſband, if ſhe have any, or 
father, or next of kin, there being no huſband. 
may proſecute this appeal; alſo the criminal in 
fuch caſe, may be attainted at the ſuit of the 
king: and if a woman conſent after, ſhe is dif- 
abled to challenge any inheritance, dower, &c. 
6R. 2.6.6. 3 1%. 3, 1. 


Sodomy, or buggery, is a carnal | — * 
of the body of a man or beaſt, againſt the . 
0 
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of nature: and it may be committed by a man 
with man, which i is the common crime; or b 
man with woman; or a man, or woman, wit] 
a beaſt. 3 Inf. 5 8. 

This ſin gn God, pavers and law, it is 
ers was in ancient time puniſhed with burn. 
ing; though others ſay with burying alive: but 

Xihie day it is felony excluded clergy ; and 

buniſhed as other felonies. It is felony both in 
the agent, and patient conſenting, unleſs the 
perſon on him committed be within the age 
of diſeretion: and then tis felony in the agent 
n and he that doth the act is not 
but thoſe that are preſent 
| oy pr g him are principals, 12 
Rep. MPC dry H. H. P. C. 676 
3 Benne kind of penetration and emiſſion muſt 
be proved, in acts of Sodomy, but any the leaſt 
ree- hea, See Forveſc. Rep. 9 N 
2013 e 4p 
For IE Common Law is a Franidulen 
making or 7 icing of a deed or writing, to the 
rejudice of another man's right, whet er it be 
mütter of record, or any © e deed, or 
will.” J Inſt” 169. ſl! 

Where Ene me : falle d deed; or if de mae 
a fraudülent atetation of a true 0 —— a 1 
terial part of it; if he alters A bond 
5661. expreſſed in figures, to gobol. 97 5 ac 
2 few cypher, theſcare forgery: Toitis if a man 
finding another's/name at the bottom of a let. 
ter, at & confiderable diſtance from the other 
writing auſts the letter be cut off, and a 
nerał releafe to be written above the name, i 

And where one being directed to draw up a bilt 
for a ſick perſon, — Pa ſome legacies therein 
fatfely of ern, head; or if be 7 a be- 


Kas queſt 


Mt 
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queſt to a certain perſon, which cauſes a ma- 
terial alteration in the limitation of an eſtate to 
another, it will be forgery by the Common 
Law. Hat. Pi. Cr. rde, 509. . 118. 
Moor 760. 
A perfon knowingly falkifies the Ae uſe 
cond conveyance, which he had no power to 
make in order to deceive a purchaſer, &c. he is 
ſaid to be guilty of forgery: and if a feoffment 
be made of land, and livery and ſeiſin is not 
indorſed hen the deed is delivered, and after - 
wards, on ſelling the land for a valuable conſi - 
deration to another, livery is indorſed upon the 
rſt deed; this hath been adjudged forgery both 
in the feoffor-and feoffee, being done in deceit 
of an honeſt purchaſer : but there can be na 
forgery, here none can be prejudiced by the 
a& but the perſon doing it. 3 Inf. 170. Hawk: 
P. C. 18a. Moor: 665. Salk. 375. eee 
Abe fovgarſuab: a deed of giſt of chattels is 
__ the words of this ſtatute : and forg- 
ment of a leaſe is not within the 
1 beca it doch not char the lands, but 
— ae — 1 3 
ore. The may 
niſhment of: French ; but the plaintiff = 
W 
it o charge the coſts an 5 
ü door voir yer vanes. 9 
the reſidue of the pains, and award execution 
on the ſame. But in a very 3 caſe, 
: forgery hath been compounded; and the de- 


fendant diſcharged on a” apa a fine. 3 Leon. 


M 
5 of forgery by meaſuring 
he ering. Say. Rep. 132. 
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Per jury is a crime committed by wilful and 
falſe ſwearing, in any judicial proceedings, in 


what is material to the iflue or cauſe in queſ- 


tion, by a man's own act, or the ſubornation 
of others. 3 Inſt. 194. 

Io make an offence perjury; it muſt be wil. 
ful and deliberate, and not committed through 
furprize, inadvertency or miſtake of the queſ- 
tion; and the depoſition is to be direct ind ab- 
ſolute, for nothing which the party offers upon 
his belief is aſſignable for perjury: it muſt be 
falſe in expreſs words or intention; and if one 
knows not what he ſwears, it is a falſe oath in 
him, ſo that a perſon may ſwear the truth, and 


yet be perjured. 3 Infe. 167, 266. 2 Rall. 


Abr. 77. 92 14 
Where an oath is taken 1 l that 


hath no authority to give it; or when a court 
hath not power to hold plea of the cauſe; there 
perjury cannot be committed; and if an oath 
be given by him who hath lawful authority, if 


it de not in a judicial proceeding, but in a pri- 


vate affair, it is not puniſhable as perjury. The 
for. wearing muſt be in ſomething material to the 
iſſue; and therefore if what a witneſs ſwears be 
not of any conſequence in deciding the cauſe, it 
hos not be puniſhed as perjury :. but if a falſe 
be given by a man, attended with ſuch cir- 
cumſtances, that the jury are thereby induced 
in the giving of a verdict, he may be K A ty of 
. 3 Inſt 1 « 4 Inf a ault 
41,7 
A — may be indicted at Gilman Las 
for a falſe affidavit taken before a maſter in 
chancery ; ; but not on the ſtatute, becauſe this 


"PA 


is not perjury: in a matter relating to the proof, 


of what is in iſſue: perjury by the . 
Lav 


aan lh 4 art \G 
o Brblick Offences. 


Law may be in an immaterjal thing, in an an- 
ſwer in 97 

interrogatory, in a — a e ly charged 
therein, it is not The ſtatute made 


their anſwers in 9 or in the Exchequer, 
KL by ſwearing theres he peace againſt another, We. 
| may be puniſh ury 0 . 
„ thereof at the ft 4 fine, im- 


5 80 N pillory, „ 72275 22. Sid. 
» 274. 
10 By the Ta FM committing wilful and 


corrupt Jury in any cauſe depending con- 
* cerning lan goods, c. in af hr thee 2 
of record, ſhall orfeit 201, and | 


ix months; and their oath ſhall not be wa 
in any court of record, until the judgment is 
reverſed; and if the offenders have not goods or 


on the pillory in ſome market-place, and haye 
both their ears nailed thereto : and for unlaw- 
ful and corrupt procuring and ſuborning a wit- 
neſs to ve falt teſtimony in any court of re- 
cord, 2 offender ſhall forfelt 40l. and if 
te be — worth that, he ſhall ſuffer fix months 
impriſonment, and ſtand in the pillory in 2 
open market near the place where the offence 
vas committed; and ſhall not, be received as a 
vitneſs, 'till ſuch judgment. be reverſed : but 
u caſe the 5 is reverſed, the party 
grieved ſhall recover es the pro- 
kcutor, in action on the caſe, Sc, 5 £1. c. 9. 
| tuated b 29 El. c. 5, 21 hs 5h, fb 
lt has been adjudged, that if a man, be con: 
iced of perjury e Law, 4 2 


. 211 (ITE + 
* . 


hancety; but if one ſwear falſe to an 


againſt perjury, ex 46. no other. ſons than 
witneſſes; but perſons perjuring themſelves in 


chattels to pay the forfeiture, they be ſet 


= % 
. * 
, > 
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of Publick Offences, 


will reſtore the party to his teſtimony ; ; but not 
in a conviction on the ſtatute, for there he muſt 
reverſe the judgment before he can be reſtored, 


and difability is part of the judgment. Perjury, 


or ſubornation, in proceedings on an indid- 


ment, is not within the ſtatute, which mentions 
only ſuits by writ, _ Sc. Though where a 
witneſs for the king ſwears falſſy, he may be 
indicted at the Conn Law; and it 10 not 


material whether the oath were at all credited, 


or the party be any way grieved by it, or not; 


a8 — not a proſecution e abate 75 the ds 
mage of the » but on the ab c 
ate And if 1 procure . to 
te Te falſe oath Aung fo perjury, but he 
doth not take it, 5 he perſon who in- 
cited him is not guilty of fubornation of per- 
1 he is puni le by fine. 2 Salk. 513. 
3 Heer 164. 3 Leon. 230. 
ſtatute that introduces a 4 
niſhment, muſt be N yore y, 1 : 
Fo. 
It is CE in in \ inditnents for 
Hy legal authority to adminiſter e 
156. 
e muſt not be only falſe ſwearin 
oath "I in a court Fer: authority to 1215 
niſter an oath, and i in a matter which is material 
„to the caule, but t the falſe ſwearing muſt be 
deliberate,” and it is perjury even if a man 
ſwears truly, if he 1 7775 d-——j he ſwore, to 
be falſe, - offs "Rep. 7 f 
Proof of party's hand 1 8 to affidavit, 
and of perſons who adminiſtered the oath, 
ſufficient, without evidence of | identity 0 
{wearer's perſon, or of his actual ſwearing: 
11 Burr. Rep. 1189. 1 
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of Rule qu 

3. All ane in bert ae are to be con- 
N as one lawy.: * Rat 30. See Lot. 

p. 3717. | 
Statutes concerning felonies in generel, toge- : 
ther with. ſuch: AS 1 Mo Tg enempted 
pally. © the benefit of clergy, digeſted — 
gically. Se 


N * los Zaun the Sam 


odr 0 $153 87 20 n 


1 Wr 


1 Hats . 2. Breaking * e 
aly ber eech fo flowy, © 
„ intens bi 55 i0 27700 2 
Edward the Third. 5 7 
x arti 2 8 y 8 N A 8 
1 ; . chap. 4. Writs to, take felans, to 
be Fr to all counties. 


14 Edw. 3. Ther goods of felons and fugi 
tives, ought to be inventoried and inrolled by 
[op the coroner. ft 12115 

1 425 N Sa 4 chap a Killing the king's 


cellor, 1 ices of ei 
6 tench, juſtices in eye e, or ze; and all other 
» OW juſtices aſſigned 40. hear and determine, being 
. in their places, doing their office; all the 
aboye jg Ya hereby declared to be high 
PO treaſon. Ses Trea/on..; 


— 25 Ed. 1515 5. chap. 14. "The chanels of fe. 
be 2 rfeited on return of nan e in · 
ens yo he 23. 2 1 701 

= Edvw. 3- ft. I. chap. 1 r 

Exchoqyer with genes of. aa may c 

another over. 

| —i— K. — Se 19 Sing en le. 
clergy» . 4 10 nt 505 5 2195 
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e ng galley 
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by 


3 Hen. 6. chap: +2. Confoilaibics of maſons 
to prevent the 12 8. of 8 vithin 


„ 4 — Nils: . 


gy. 801 
8 Herb. chap. 12. Stealing! ihe vecorde e 
the courts of KDA and acceſlaries, within 
cl AMS bY . PI | 
18 Henry J. c. 6 9k 2. Soullers deferting 
exlutet ths n POTTY eg d 
tf 100 "Fe 13 £20, wat ety 4" 
Aae D 15 af Rivhard the ird. r 7 1 
vo bYr\{orzat bus bse ad of 38919 01 


1 Rich. 3. c. 3. Neither the goods nor be 
prog ares Beers before convie. ol: 
On. . n £ « 4 Yatt et 25 


1 10 Us bos zeile 15 16 , 1% i 432143 | fat 
p 1 rf 

nfs Henry the Seen. +247. IN bi 

«44. 3; $10 11 T1545 22 310 the 


1 Hen. 7. c. 7 Hunting in the ni l wa bat 
diſguiſe, or reſcuing ſuch — Arn 3 
clergy.” See 9 Geh. 1. c. 22 n 

3 Kn. 7 C. 2. Taking Women away, "" it 


marrying or defilin he having lands or He: 

goods, and ” being heirs cn — 7 or! 
See St. Tri. v. 55 

_ 9 El. c. 2.7. args vo Ty 


0 


7. c. 14. Conſpiring or ima 
roy the king, or any of his — wit 


a See 9 An. c. 1 
7 „c. 1. Soldiers departing without 
* 2 — 5 

12 Hen 


12 Hen 2. f. e ee 
FJ Fey the ee wh _— 


6 Hes. 8, c. 6, J ices a Rage 
may remand LS into th proper counties. 
21 Hen. f. c. 7, Perpetbated by Stat. 
Fliz. c. 12. Servants (1) embezz 7 co 
delivered to. them to the value of for mul 


inge, within cl 
Tall be rer 


21 47 Has 8, ©. 2. Stolen 811 

* on unde 1 fr i rt te 
2 Hen. 8, «, g. oy, tore pleas O 

11 hat} be- tried. ign ii 


— 


22 Hen, 8. . 2. WiN * 
dykes in marſh land, vidi fe 


23 2 8. c. 1. Pe 0. 
Hen, 8. © 3; murder, fo = 
or 45 of Lick corn — 


houſes, ſhops, warehouſes, 
ſtables; or in or near 58 Rows 


fact, in petit treaſon, murder, e ed. 
bing dwelling houſes, churches, or in or near 
the highway houſe burning, or burning of 
barns, having corn or grain therein, . 


24 Hen. d. 6. 5. No forfeiture for killing & 


man, attempting to commit murder or robbery, 

25 Hen. 8. 1 55 Perpetuated by ſtat. 33 
Hen. 8. x. 8 Robbing dwelling houſes, or in 
or near the highway, or thops . warehouſes, 
coach-houfes, or ſtables; challenging above 20 
Jurops, on trial for capital offences ; murder, 

lacrilege, peng d houſes or barns with corn, 


A — IN. 16 years.of age, n by Sed, 


5 1 Rus 9:11 dee 


Muli Ofen 


Aud lee eee, 14 ex- 


Hen. % N b 
2 c abe or b. 


Fre: 8. c. 5 e 


excluded: e 5 
1 8. 4. Warder, excluded erg. a 
876 37 Fiſhing in another man's f 
with intent to h hp e e 
e e eee 
6 $ W * intent to Real, within 


nn + ww os 


Holzi 10,39dpisys 
ls. * Clerk of. TH 95 tl 
Hay en 67 fel lons, Wen e info 
1 * , 0 


2 7855 5 6. gr ſig 


7 185, 80 iat. 7K en. 74:4, 1, which e 


py! & 3 3 Kalt 6. 628. Sodom, excludel 
161939! 
2&3 3 Eau. 6 6733, Horleſtealing, exclud- 


elle alua x0 
205 9 Robbing booth or tents, i cl 
in fairs or „ or, churc es ; acceffaries 


CCC Tpecafiedl infſtat. 23 I © 
3 0 robbery in Aebi ee A „ ttc 
ung -agules, 7 
= ne coach! e ot files, chided R 
clergy : ang cherten before, the fact. to all | 
crimes, 755 Ar 23 eh. d e 
Ty 18. 615.40." hob ling 
| . c. 10. in duel 
Bosles, ſhops, ILSS uſes, ern houſes or 
ſtables, excluded cler . 

1 Edu. 6. c. 12. f. 4. All ien created 
ſince the firſt year of the reign of king Henry 
the Eighth. — * 

1 , 


Of Public Offences.” 


1 Edio. 6. c. 12. /. 10: Murder *, poiſoning, 


houſe breaking by 1 , robbery in By. 

near the Sor at 0 horſe ng, wie 

1 Ede. Seu . 1. 9 1 pleas of 

— be 2c, How Ns News of 
Mary the Firſt, 


1 Mary tat. chap. 1. All felomes created 
10 0 — 2 reign of king Henry | 


* repealed. 
l 1, c. 5. All felonies and offences 
- 2 fince the firſt year of 1 the reign 


# king Henry the Eighth, 
ary ft. 2. 6. 6, ee age or 


ſign reign golc ik coin c 


rent h here, t 


- Phily ant Mary), 


1&4 P.M; c. 205 
maining in che 1 EA 


cler 

10 2 P. & M. Gs 31s eee 
counterfeited fore; gold or ſilver coln, knows 
ingly, | with intent o itrer the fg in payment, 


6. 19. crab een 


ee 


2 i 3 P. is N 
marſ land, e, 


Poiſ iſhed by bailing to death, by 
ſtat. 22 Hen r. 8. yore 


legiſlature perceiving their error, 
in attempt ing to cocrect deprayity in the hearts of individuals, 
by — 25 — and cruelty intoit's own acts, repeal- 
ed this by ſtat, 1 Edw. 6. c. 12. and then, under particular 


reaſons of 2 nicety, it was thought ſafeſt to provide 
W. by E wg, as Caps ital offence, by a diſtin ſtatute, 
by * 13, 0 


via. 17 law. 


Hh 4 485 
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not anſwering, 


ly, excluded clergy. 


Of. Publick Offences.” 


48 5 P. M, K L dre  Acceſſaries be- 
fore the fact, in petty. treaſon, murder, robbing 
dwelling houſes, in or near high way, or in 
burning dyelling. houſe, or barg having. corn 
or grain therein, or being outlawed, ſtanding 


mute, or e above . nee or 


uded clergy. 4 
N Elizabeth, 8 A 


eh Eh, . 27. Deſertion of ſeamen 
"It in 10 1 2 Ty 
5 Eliz. c. 1 . Clipping, ing, rounding, 
e impairing, diminiſhi 170 
ing, or Fn BE any money, 2 the . 


| foreign money, here current; for lucre, — Bay 


5 Elia. c, 20, % 3. e with Lap. 


| tians one mo excluded clerg 


8 Eliz. c. 3. /. 2. Second 9 Fence of export · 
ing ſheep alive, without clergy. 

8 Eliz. c. 4. Conviction for privately and 
ſecretly ſtealing from the 'perſon, above the 
value of twelve pence, excluded clergy, or out- 
lawry for the ſame, © 

18 Eliz. Shi r 

iz. g. II. which fee... .. +; 

10 18 Elia. 14 7 Conviction of! bur 
breaking © into a dwelling houſe in t. 25 


time, excli e or outlawry for the 


fe: 
18 Elz. e. 5 YE Be M by 
carnal knowledge, a fe child under ten 


years of age, excluded clergy. | 
27 Elix. c. 2. 7 4. Receiving, relieving, or 
maintaining popiſh det or je wits, knowing- 


31 Ela. 
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Of Public Offences. 


31 Elia. c. 4, . Perſons indicted of felony in 
embezziling ſtores or armour, may make de- 
fence by witneſſes; embezzlement thereof to 
twenty ſhillings value, within clergy. 

39 Elix. c. 15. Robbery in dwelling houſes; 
ſhops, 7 coach · houſes and ſtables, 
excluded clergy 


N 50 1 Popiſh reculant refuſing | 
o abj 


ure, not leparting the realm within the 
. limited; or a without the king's 
leave, excluded cl 
35 Elir, c. 2. ,. 10. B 
clergy, as by the laſt ſtatute, . > 
39 Eliz. c. 2. %. 2. Stealing, marrying, or 
defiling women, having lands or goods, or 
being heirs apparent; and acceſſaries before 


the fact, excluded clergy. 
39 Eliz, k, 17. / 2, EEE or ſoldiers 


wandering without teſtimonial of juſtices, — — 


ing ſuch teſtimonials, and acceſſaries before the 

(ad, excluded cler N 2 

3 Eliz. c. 12. ea. [0 " Acceſſaries before 
and after the * in | horſe Reeling: excluded 
clergy.. 

39 Elz. 6 17 4. Solczerg or Mariners de- 
parting within the year, from the ſervice- of 
thoſe who took them, to ſave them from exe- 
. 2 l AY) 2 

43 Elia. c. 1 or carryin 
jets out of Care, ls cumin 6 72 
morland and Durham; or taking or givin black 
mail, or burning houſes or barns with corn 
therein, excluded clergy. bins! 


Janes the Firſt. 
I Fac. 1. c. 11. Polygamy, within 2 
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Of Public Offences, 


1 Fac, 1. c. 31. f 7. Parſons infefied with 
gte. going abroad, within ergy: 

3 Jac. 1. C. 4. / 18. Serving chin dr; 
without taking oath of allegiance, wi 


2 Jae. 1. c. 26, Acknowledging fines, ret 


coveries, deeds inrolled, ſtatutes, recognizances 
bail, or judgments in the name of another, and 


acceſlaries before the fact, excluded clergy. 


21 Fac. i. c. 27. . 2. Mother e 
the death of her baſtard child, excluded cler 


_ Charles the Second. 


4 b a3 Car: 8... Maimin and mall, 
ciouſly in wait, to maim, and all acceſſa, 


ries be the fact, excluded clergy. 

22 & 23 Car, 2. c. $f. 3; Embezzling to 
the value of twenty "ſhillings, or offend 
againſt ſtat. 21 Eliz. c. 4, conc eee . 
ment; conviction of ſtealing cloth from rack or 
9 excluded clergy, or outlawry for the 


22 & 23 Car 2. 6. 7. % 2, Burning ſtacks 
of corn, houſes,  &c. in the night time, vithin 


44 %* $4145 


clergy. T 
HENCE 8. ben Les Malter bin 
ghting, within cler. 


92 G23 Car. 2: c. 11. f. 12. Officers, &c. 
deſtroying ſhips, arid acceſſaries before, ex: 
cluded clergy. 


William and Mary. 


on ney ragten Dy: fat 
7 3 3< ** ro in 
ce 


Ee hand} N 
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Of Public Offences: 


dwelling houſes, ; ſhops, - warehouſes, eoach · 
houſes, or ſtables, and acceſſaries before the 
fact; women, after conviction of offence within 
dergy, on conviction of any other felony ; or. 
challenging above twenty jurors, on trial for 
capital offence; ; ſtanding mute, or not. anſwer · 
ing directly, or being qutlaved,. excluded 


n * | Stealing furnl- 
is from lodgings... 24 above, twelye PERCEs! 


a” cler 
SW i M. e. 4.7 4. Aebi ball 
25 As Ply in the country, within 


Ws; M. 6. 21 JEN Forging lamps, of 
duties! on parchment, vellum or wherein 
are written lav proceedings, EXC Sg 


nan the Third. . 


7 8 8 W. 3. c. 31. 78, | The oa of 
Exchequer. b Fg. exchuded 
89 N. 3. c. 20. ſ. 36. ech the 
common ſeal of. the of England, or g 
ing their notes, excluded cler). | 
8 9 W. 3. c. 26. perpetuated by: 7 An: 
c. 25, Making, mending, or aſſiſting therein, 
or buying, ſelli ing, concealing, or having know- 
ingly in poſſeſſion, any implements of coinage 
hed in acts; or other tools or inſtruments 
* only for the coina ge of money; or con- 
ſame out of the king's mint, with their 
812 ellors, procurers, aiders, and abettors; 
or marking any coin on the edges, with letters 
or otherwile, in imitation of thoſe uſed in the 
mint; or caſing, gilding, or 83 any 
coin or round blanks of metal, treaſ | 
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8g . c. 26. , 6. Blanchin copper, 
or putting ff ie By: money, within clergy, 
9 N. 3. 4 2. /. 3. Forging Exchequer bills, 
excluded clergy, 
9 10 N. 3. c. 25. ,. 59. Counterfeiting 


ſtamp marks, granted on law proceedings on 
parchment, - c. . ORE by this clauſe of the 


| act, excluded clergy 


10 & 23. 0. 23. | Robbery in dwe 
houſes, ſhops, Wa very bens 
ſtables, and acceſſaries before the fact, exclud. 
e 

. 
A. 15 e. 23. i a. Apprehender: of 


vary lars, and 1 4. to hive * 


11 & 12 W. 3. c Wendell committed 


by the king's e under commiſſions from 


foreign princes, or mariners mutinying, and 
. ng; the 1 in: FRAY calls, 6x6 


py Ae 


1 ane 6. 9 Standing mute, or not anſwering 
direct ede * 
wed ae ficers, (Sc. deſtroying 
ſhips wilfully, excluded clergy. 
1 An. It. 2. 6. 9. /. . Offences committed at 


ſea, may be tied a as directed by i err and 


. ſtanding mute, Kc. to ſuffer death, * 


* a Er a ty g " 
* 9 . 
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Of Public Offences) 

1 An. f. 2. c. 17. neden to hinder 
che ſucceſſion, treaſon-. F 

26 3 An. c. 20. f. 35. Officers or ſoldiers 
upon or beyond ſea, raiſing mutiny, — 
or diſobeying ſuperior, within clergy. 

5 An. c. 6. Felons may be burnt in the 
* and N= Ip to —_ — ah 

1 or chequer b 

* di 72 

5. An. c. 31. Apprebendtzs of burglars 
and ſhoplifters, intitled to forty pounds reward, 
on tendering certificate of. conviction. 

5 An. c. 31 . 4- Felon diſcovering and con- 
victing two accomplices, intitled to pardon. 

5 An. c. 31. 4 5. Buying r pops 

„within clergy. 

5 An. c. 31. / 7. Judges .o ſettle rights and 
ſhares of perſons intitled to 5 = 

6 An. c. 7. Maintaining by writing or 
printing the _ to.the crown, 1 
to the act of ſettlement, treaſon. | 

7 An. c. 21. / 10. After death of pretender 
no treaſon to extend to cilinheritance, &c. See 


feat. 7 Geo. 2. c. 39.5 

I's. 97, 4, 1 
receipts for money = rows on apprentices their 
indentures, excluded clergy. - 


9 An. c. 11. / 44. Counteretng the mark 
on leather, excluded cler 


or wounding any of the privy: council in the 
execution of their office, excluded clergy. - 

9 An. c. 21. feft 57. Counterfeiting com- 
mon ſeal of South ſea company, or forging their 
bonds, receipts, or warrants for divi ex- 


clergy. 


9 An. 


Of Public Offences. 

9 An. c. 23. J. 34.  Counterfeiting matkson 
Rags on parchment, &c. granted by this act, 
excluded clergy. 

10 An. c. 19. 97. Counterfeiting the mark 
on linen, excluded clergy. 

10 An. c. 19. / 115. Forgi ging ſtamps on 


proceedings _ dice, &c. granted by this 


to An. c. 19. 2 The like offence and 
8 _— ſec. 1155 of che lame ſta- 


licy of affurance, excluded clergy 


FEY c. 2. Forging lotery orders exclud- 
ek 1.7 Burgla ary, or. breaking into a 
dwelling - hooks, — ae time; 5 
dwelling houſe, ſhop, warehouſe, coach-houſe, 
or ſtable,” excluded 

12 4n.ft. 2. c. 18. 255. Making holes in 
ſip in diſtreſs,” or ARE ID excluded 

«fe gn n 


Co- the nee. * 


iis Dok 8 Cf 5. I. Rioters afſembledto 
the number of twelve, and not diſperſing them-. 
ſelves, within one hour after proclamation, er- 
cluded clergy. 
1 Geo. 1 /f. 20 c. 5. . 4. Palling down build- 
, excluded clergy 


ce e Binding pros 

mation being made, EXC c 

3 Geo: 1. c. 8. J. A0. Forging Exchequer bill, 

excluded clergy. | Ga 
4 


Of 
oo 


ers) in certain ſpec 


V Public Offences. 


4 Geo. 1. c. a. Tranſported felons returnin 
before the can of their time, bay bor 


OL 1 7 Taking reward to help to 


ſtolen goods, 8 
Ward —_ within clergy. 5 
4 Geo, 1. c. 2. nlawful exporters 
wool or woollen ee, returning after 
tranſportation, excluded clergy, 
4 Geo. 1, c. 142. Piracy, or officers, &c. wil- 
fully gan, + pe, & excluded ring 
Coumerſeiting e marks 


excluded clergy. 


6 Geo. 1. c. 4. 


36. Counteriehing the 


common ſeal of "ths South ſea, or hs — the 


company's bonds, 422 or warrants for 
dividends, excluded clergy. 


6 Geo. I. c. fo Forging Exchequer 


bills, excluded c 

6 Geo. 1. c. = E Counterfeiting the 
on ſeal of the South ſea company, or 
forging their "uit Ps or warrants for 


dividends, excluded clergy 


6 Geo. 1.c. 18. % 1 Fo rging. policies of 
Royal Exchange, and Gy com- 
panies, excluded clergy. - 

6 Geo. 1. c. 21. / 35. Perſons convicted of 


perjury ; or aflault-with intent to rob ; of en- 
tering black lead mines; or of wounding cuſ- 


tom houſe officers ; 3 Tu portion 
2 excluded clergy. | 


p 


he do not 9 offend- 
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or ſealing 


V Public Offences. 


6 Geo. 1. c. 21. ½ 60. Accefſaries before the 
fact, to forging ſtamps, excluded clergy. 


6 Geo. 1. 6. 2 3. Tranſported felons return- 
ing 12 the expiration u of time, excluded 
cler 

6 Geb. 1. c. 23. / 5. Reſcuing convicts from 


tranſportation, excluded clergy. 


6 Geo: 1. c. 23. % 9. Felon diſcovering and 
convicting two b intitled to ſome 
certificate, as for apprehending highwaymen. 


See Stat. 10 & 11 Wil. 3. c. 23. 2. 


6 Geo. 1. c. 23. /. 2. Aſſaulting perſons with 
intent to tear or ſpoil their cloaths, within 


clergy. 


7 Geo. I. c. 3 Not performing quarentine, 


<tchilled cler 


8 Geo. 1. c. 8. Not performing quarentine, 
excluded clergy. 1 
© 8 Geo. 1. c. 18. Smu ling, excluded clergy. 

8 Geo. 1. c. 18. / 6. Running goods, five in 
company armed; and convicts tranſported, re- 
turning before expiration of their time, exclud- 
ed clergy. 

8 Geo. 1. c. 22. . Forging authority to tranſ. 
fer ſtock, or Perlonating proprietor, excluded 
cl 

8 Cen. 1 1. c. 24. Trading in piracy, acceſſa- 


ries = the fact i in fome _ excluded 


*" v4 < 


tor, excluded Gags 5 


9 Gee. 1. c. 22. esu, i Cee. 2.7. 
42. Huntin "g armed and diſguiſed ; killing 
eer; RAND warrens ; | = 


2 2 


* — 
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fiſh out of a river ; unlawful hunting in ro 

foreſts ; breaking down head of fiſh ponds : 
killing, Sc. cattle; cutting down trees; ſet- 
ting fire to houſe, barn, or wood ; ſhooting at 
any perſon ; ſending anonymous letters, or 
with fictitious name demanding money, Ge. 
or threatning, or reſcuing offenders, excluded 
clergy. | 2 AY 

9 Geo. 1. c. 22. . 4. Proclamation for of. 
fenders to ſurrender, to be printed in the 
Gazette. | | 2 
9 Geo. 1. c. 22. . 12. Juſtices to give cer- 
tificate to perſons wounded, or to executors of 
perſons killed, in apprehending felons. 

9 Geo. 1. c. 28. Oppoſing the execution of 
proceſs, in any pretended privileged place, 
without cler. g 

9 Geo. 1. c. 28. /. 3. Perſons diſguiſed, 
abetting rioters, who oppoſe the execution of 
proceſs, in pretended privileged places, with- 
out clergy. Ho 8 

11 Geo. 1. c. 9. Oppoſing the execution of 


proceſs in any privileged” place, without 


clergy. | h 
11 Geo. 1. c. 9. ,. 6. Counterfeiting the 
common ſeal of the company of the Bank of 
England; or forging bank bills, bank notes, or 
indorſements, without 8 ‚ 
11 Geo. 1. c. 17. , 6. Forging Exchequer 
bills, excluded clergy. | 
11 Geo. 1. c. 22. Oppoſing the execution of 
proceſs, in any pretended privileged place, 
within clergy. . | 
11 Geo. 1. c. 29. Officers, &c. wilfully de- 
ſtroying ſhips, excluded clergy. | 
12 Geo. 1. c. 32. /. 9. Forging bond of ac- 
countant general, regiſter, clerk of the report 
office, or any of the 2 8 of the Bank, or any 
1 1 


Eaft- 
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Of Public Offences. 


Eaft India bond, common ſeal of South-ſea com- 
pany, their bonds, om or warrants for 
dividends, FRO cler 

12 Geo. 1. c. 34. / 6. Servant aſſaulting 
maſter woolcomber or weaver, within clergy. 
12 Geo. 1. (1) c. 34. / 7. g woollen 
6 g aaa or _ ——— Ts. 
12 Geo. 1. c. 36. 3. Deſtroying Fulhan 
bridge, excluded clergy. 


George the Second. 
x Geo. 2, c. 1 3- Not performing quarentine, 


excluded clergy. | 
1 Geo. 2. fl. 2. c. 19. Demoliſning locks, 


fluices, or flood gates, within clergy. 

2 Geo. 2. c. 6. .. 10 Ne enter- 
ing lazaret, and eſcap before N have 
performed quarentine, cluded clergy. - 

2 Geo. 2. c. 05 fe FT Superintendae of 
quarentine e uty, or concealing or 
Sn, ROE letters or goods, - EX- 
* clergy. 8 

2 Geo. 2. c. 25. /. 1. (perpetuated b eo. 
2. c. 18.) 5 of deeds, — bill of 
exchange, promiſſory note of hand, indorſe- 
ment, or receipt, and acceſſaries before the 
fact, excluded clergy. See Foe. Cr. Law, 116. 

2 Geo. 2. c. 8 5 ＋. 2. Perſons in cuſ- 
tody for perjury, or ordered for tranſportation, 


| breaking pri N or returning from tranſporta- 


tion, excluded clergy. 
1) Stat, 22 Geo. E 
Ke —4—— 15 
(2) Penalties of the act extended to all the public funds 
ſince eſtabliſhed by act of parlia ment. Les Stat, 31 Geo, 2. 


. 23. J. 80. 


205 e. 45. ** 3; Stealing: e or- 
ders, tallies, or other orders, intitling perſons 
to annuity or ſhare in parliamentary fund, or 
ſtealing exchequer bills, bank notes, South-ſea 
bonds, Ea/t India bonds, dividend warrants of 
1 Bank, South-ſea; Eaſt India, or other comp 
bills of exchange, navy bills, —— gold- 
1 ſmiths notes, or other bonds or warrants, 
bills, or — notes; excluded elergy. 
3 Geo, 2. c. 6. 35+ 28. Perſons convicted of 
wounding ouſe officer, —— from 
ranking. 1 A | 
e; 4 Geo. 2. c. N inen, or fuſtian 
— clergy 


from bleaching g 
8, 4 Geo. 2. c. 1 —— of . 


paſſes, excluded clergy. | 


- 4 Geo. 2. c. 32; 8 
ve fixed. to buildings, within —— 


L. 


6 Gen. . c 23. /. Aſſaultiug 
with i intent to _— or ſpoil their cloaths, with- 
in clergy. 

6 Geo. 2. c. 34. Boy performing quaren- 
tine, excluded cler 

6 Geo. 2. c. 37. wm (perpetuated by Stat. 
31 on 2. c. 42.) Deſtroying banks, excluded 
c 

6 Geo. 2. c. 37. 6. Cutting hop-binds, 
excluded clergy. NY . 


Lo tho ann 1788, by Stat, 26 Geo, 3, 


112 7 Ces. 


483 
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4 


Of Public Offencer. 


Geo. 2. C. 21. ; 1. Aſſaultin oa 
ik intent to rob them, within — 3 pro 
7 Geo. 2. c. 21. /. 2. Offenders'com 


or ordered to be tranſported, for afuulring on 


the highway, with intent to rob, breaking pri- 
ſon, or returning wow tranſportation, excluded 


clergy. -—© 
7 Geo. 24 c. 23. Forging acceptance of bill 


of exchange, or accountable receipt, warrant 


or order for payment of money, or deliverin 
of goods, and acceflaries before the fact, — 
cluded clergy. 

8 Geo. 2. c. 6. 2 31. Second: offence of 


_ forging entry of acknowledgment of bail, or | 
of bargain and fale, in regiſtry of York, exclud- 


ed clergy. 

8 Geo. 2. c. 20. ( (perpetuated by ſtat. 27 Geo. 
2. c. 16.) Deſtroying turnpikes, locks, ſluices, 
or flood-gates, excluded clergy 


9 Geo. 2. c. 29. / 5. Deſtroying nene 


bridge, 1 5 Lafffin 
9 Geo. 2. g ſoldiers, or cauſing 
_— to into foreign ſervice, excluded 


ks 2. c. 34. J. 8. Forging 1 for pay 
min of annuities, or perſonating proprietor, 
excluded clergy. 

9 Geo. c. 35. J. 7. Perſons liable to 
tranſportation for offences againſt the cuſtoms, 
offending again, after having taken the benefit 
of the indemnifying act, excluded clergy. 

9 Geo. 2. c. 35. /. 10. Three perſons armed, 
aſſembling to run goods, within clergy. 

9 Geo. 2.-c. 35. J. 28. Perſons tranſported 

for —_— in N of 2 returning 


from trans portation, excl 
10 Ges 


of Public Offences. 
10 Geo. 2. c. 31. Watermen carryin 
er number 27 babe "than deve b by 


3 any Paſſenger b de drowned, within 


e 2. k. 32. (perpetuated by Stat. I 
=_ - 6. 420 Fring <Exllieries, excluded 


10 Geo, CT & 7. Seien convititen 
for hunting and' ll away, or for coming 
med A foreſt, — 9 intent £0: ſeal deer, 
excluded clergy. | 

11 Geo, 2. C. "22. Second offence of deſtroy- 
ing granaries, within clergy/' 

11 Geo, 2.6, 28. % 2. bexſors'powvidded of 


deſtroying granari returning from tranſpor- 


tation, excluded e ergy. 


11 Geo. 2. c. 26. / 2. Canvifs againſt the 
acts concerning Pine Liquors, within 


| clergy. 


11 Geo. 2. c. 26. / 2. Reſeuing' offenders 


againſt the afts concerning ſpirituous liquors, 


within clergy. 
11 Geo. 2. (1) c. 54 Second offences for 
firing engines, for draining marſhes, excluded 


clergy. 


12 Geo. 2. c. 21. f 26. Oppoſing officers 
of exciſe, cuſtoms, Sc. in mg wool, ex- 
cluded clergy. 

14 Geo. 2. c. 6. Sheep-ſtealing, and ac: 
ceſſaries before the fact, excluded clergy. 


) By Stat. 22 Geo. 2. c. 2, 16, & 19. 29 Geo. 3. c. 
22, 30 Geo. 2, c. 32, 33, 35, & 36. 31 Geo. 2, c. 18. 
32 Geo. 2. c. 13, & 33 Geo. 2. c. 32. Offenders' malici- 
ouſly ſetting fire to any of the works for ' draining the 
ſeveral ſens, io which theſe acts relate, may be tranſported 


for levep years. | 
LES: | 14 Geo, 


486 


Of Public Qfhnces. 


14 Ge0,:241641945 Second offence of firing 
engines, for marſhes, excluded cler. 
gy. See note o Bee, . f. 


« 05 
15 Geo, 2, c. 2. f. 2, 3. Third offence. of 
ptterin falſe. money, 


15 Geo. 2. c. 13. . orging the can 
mori ſeal of x England, or bank 


ms excluded clergy. 

18 Geo 2. c. 13% IT bee 3 LIM 
of che bank, ſecretiug er mbezgling notes, 
excluded clergy, 15 
16 Geo, 2. ba Third offence of ſtealing 
cloth or wool left De eig the tenters, Cc. 


within clergys / perſons tranſported. for ſtealing 


id from the. task, e before the expira- 
tion are time, excluded cler. 
15 2 c. Stexlip bulLor. cow, ex- 
.<luted clergy s! 1 1 
15 C 16 Geo. 2. c. 28. Ce” or or, 
ing a ſhilling or Hxpence, to make: them re- 
Jſpetively reſemble a guinea or half guinęa, or 
halfpenny or farthing, to make them reſpec- 
re reſemble dle or ſixpence, treaſon. 
16 Ged. a1 g. 15. | Conyidts for 4 — with 
intent to rob, being tranſported, or breaking 


gaols, or eſcaping, or any tranſported felons 


entern within the time, excluded clergy. 
16 Ges. 2. c. 31. Aſſiſting perſons commit- 
ted for high treaſon, or felony, (except petty 


Perſons tranſported for aſſiſting priſoners — 


eſcape, returnin before the. expiration of 


time, excluded cle 
17 Geo. 2. c. 5. 75 Incorrigible rogues, 
breaking out, or eſcapin from the houſe 


correction, or offending econd time; within 


FP" 17 Geo. 


larceny) to attempt an eſcape, within clergy. 


* Wm N TY K 
og TP 


Of Public Offences, 


ny Geo, 2, c. 39. Maintaining that the 
parliament cannot change the ſucceſſion; or 
the ſons of the Pretender landing or attempt» 
ing to land in this kingdom; or being found 
in Great Britain, Ireland, or gay of the d 


nions, 


18 Geo. 2. c. 2 Stealing 1 
from bleaching . and acceſſaries before 


2 in ſtealing cotton therefrom, excluded 


e a. c. 22, \. Deſtroping Walton „ 
within clergy. 

20 Geo. 2. e Rebels pardon oned, 
returnin portation, or going into 
ths Pin. Dung - France or Spain, excluded 
clergy. | 

20 Geo, 2. c, 46. f. 2. Perſons . rebels 
for ſuch D excluded cl cergy: Wy 

20 Geo. 2. c, 46. hb 3 corre: 
ſpondence with rebels, * with ons em- 

ployed by them, by letters or otherwiſe, ex: 
hiked clergy,” - 

21 Geo. 2, c. 18, Second offence of firing 
engines, for draining marſhes, excluded cler: 

See note to 11 Geo. 2. c. f- 34 


| 23 Geo. 4. c. 37. J. 12 Deiſtroying Honp: 
ton Court ws: within "clergy. 8 


9 n 1788, by Stat. 26 Seo. 3. chap, 
114 | 24 Geo, 


of Public Offices 


:1 24 Geo. aeg, g. Enbendementof thc 
effec of the South-ſea company, y their of- 
unn or ſervant, excluded cler pf 

24 Geo. 2. c. 36. Deſtroying Ribble bridge, 
within clergy. 

24 Geo. 2. c. 40. 72 28. Offenders againſt 
the acts concerning innen e or re- 
ſcuing them, within clergy. * 

24 Geo. 2. c. 45. Robbery on board any 
veſſel: or wharf to the value of forty ſhillings, 
and acceſſaries before the fact, excluded 
clergy: See Fot.:Cr. Law, 79. n. 

24 Geo. 2. e. JI" r Hyde bridge 

within clergy. 

sg Ges. 2. — 1. Entering mines of 
black lead, with intent to ſteal, within clergy, 
ſuch offenders committed or tranſported, 

. eſcaping, breaking priſon, or returning from 

ne excluded clergy. 

25 Geo. 4. c. 36. J. 2. Court may order ex- 
pences of — . 2 to be paid * the 
treaſurer of the county. 

25 Geo. 2. c. 3 9. * any per- 
ſon found guilty: 2 4 or committed for murder; 
or going wy or enn — excluded 

ae 
235 Geo. 2. c. 0 Reſcuing the corps of 
an executed murderer, within clergy. 
25 Geo. 2. c. 37. .. 10. Perſons convicted 
for reſcuing the corpſes of murderers, from 
ſheriff or ſurgeon, returning from tranſporta- 
tion, excluded clergy. 


26 Geo. 2. c. 6. Not performing y=_ 


tine, excluded e 
26 Geo. 2. g. 6. f. 2. Maſters of ſhips 
fending againſt directions of the act, — 
| clergy. | 
26 Ges, 


/ Public Offences. 


26 Geo. 2.. 6.6. , 3, Concealing havi 
infected perſons on board, excluded wa, 


26 Geo. 2. c. 6. ſef. 8. Refuſing to per- 


TT form quarentine, excluded cler 

26 Geo. 2.6. 6. fi 10. Sound perſons enter- 
t ing lazaret, before haying i ga quaren- 
tine, excluded clergy. 

26 Geo, 2. C. 6. J. 17. Su t of 
y quarentine, neglecting his =; excluded 
$, clergy. 
ed 26 Geo. 2. 6.6; f,18. Concealing or clan- 


deſtinely conveying letters qr goods from 
ze, aboard infected ſhips, excluded clergy 
| 256 Geo. 2. c. 19. Plu _ — 
of goods, beating with inte otherwiſe 
Ty, obſtructing eſcape of perſons . ſuch ſhips; 
ed, or putting out falſe lights, with intent to bring 
ſhips in oy excluded clergy. 


26 Geo. 2. c. 33. J 8. Solemnizing mar- 
riage clandeſtinely, bin clergy. 


26 Geo. 2. c. 33. J 16. Forging marriage 
regiſter or licenſe, excluded clergy, 

27 Geo. 2. c. 3. ,. 3. The expences of the 
. attendance. of poor - perſons, of proſecuting a 
felon, may be ordered by court, to be paid 
them by treaſurer of the county, 

27 Geo. 2. c. 15. Sending | threatening let- 
2 or reſcuing ſuch offenders, excluded 
clergy. | 

> Geo. 2. c. 19. Deſtro ojing any of the 
works in Bedford level, excluded clergy. 
note to 11 Geo. 2. c. | 
Jaren- 28 Geo. 2. c. 6. /. 3. Concealing the hav- 
| ing infected perſons on board ſhips having the 
's of. plague, excluded clergy. 
:luded 28 Geo. 2. c. 13. /. 17. Perjury of priſoners, 

under inſolvent ads excluded clergy. 

6 Ce Oo 28 Geo. 


Of Public Offinces. 


28 Geo. 2. c. 13, f. 39; Inſolvent debtors 
refuſing to deliver up their effects, or conceal. 
ing ſame to ol. value, excluded clergy. 

28 Geo. 2, c. 55, Deſtroying Sandwich 
bridge, within clergy. 

29 Geo. 2, c. 12, fi 21. Counterfeitin 
ſtamps on beer licenſes, excluded clergy, 

29 Geo. 2. c, x3. /. 5. Forging ſtamp of ad. 
ditional duties granted by this att, 9 — 
cler 

BN Geo.. 2. 7. Accepting commiſſion 
from the French Lang, continuing in the French 
ſervice, after 29th Sept. 1757, or —— to 
inliſt into foreign ſervice, excluded clergy. 


29 Geo, 2. c. 30. Buying or receiving BY 


tron, copper, Sc b knowing it to be ſto 
within clergy. - 
29 —_ c. ; 30. £48; Penalties on having 
lead, copper, braſs, metal, or ſolder, without 
being able account for having them, 
29 Geo, 2. 6.40. /. 6. Deliroying London 
bridge, excluded clergy. 
29 Geo, 2. e. 455 JS. 73. Deſtroying Wey 
bridge, within clergy. 
229 Geo. 2. c. 86. "Deſtroying, Black Friars 
bridge, within clergy, 
30 Geo. 2. c, 3+ /. _ Forgery of Exche, 
your bills, excluded c orgs 
30 Gee, 2. c. 19. . 27 ounterfeiting ſtampy 
directed by this or any former aft excluded 
clergy. Fa 
F 30 Geo. 2. c. 59, I Jeremy $ ferry- 
bridge, within clergy: 
30 Gee. 2. c. 63. / 19. Deſtroying Old 
"Brentford bridge, within clery 


31 Geo. 2. c. 1 JJ 6. Wilfull damagin 
London bridge, and acceſſaries — the 25 
excluded clergy. * 
F 3 Geo, 


ya; 


Of” Public Offences, 


Taking falſe oath in order 
to be letters of adminiſtration to 2 
excluded clergy. See Lat. Rep, 321. 


31 Geo. 2. c. 10. 


31 Geo., 2. c. 10. . 24. P ſea · 
men, in order to receive their pay, EXC uded 
clergy. 

11 13 5 le Forging ſtamp for 
marking gold and ſilver, excluded 


1 Geo. 2, c. 46. We 


bri ge within clergy. 
'31 Geo. 2, c. 5h e Trent bridge, 


within clergy. 
32 Geo. 2, e. 14. . 9, Far ; the hand of 
nes, excluded cler 


th receiver of p 
4235 Geo. 2. c, 35. / 17. Tai marks of 


ſtamp, denoting the additional duties impoſed. 


by this act, excluded clergy. 


0. : 6. hequer 
af _ * A eee 


Sorge the Third. 


re 46. Inſolyent 3 


1 Ce. . k. 25 
«8, or refuſing to deliver 


concealing his e 


them up, ta the. value of twenty pounds, er. 
cluded clergy. 


2 Geo, 3. C. 36. / 8. Forging ſtam 
ſions, c. i 5.506 Inns of Court, Lan wiper d clergy 


4 Geo. 3. c. 37. Breaking into ſhop to Pie 
ſtroy linen, yarn, a EN ſilks, goods or 
83 exchut d. clergy... See 8 Stat. 22 Geo. 3, 


4 Ge wh 5 7. J 26. Counterſcing the 


"py excluded cler 
eo. 3. c. 25. Stealing 
polt-office, or ro bing the mail, excluded 


5 Geo. 


etters from the 


Of. "Public Offencer. 


Cen 3 f. 35 be. TForgery of ſtamps for 
additional dutics on policies of aſſurance, ex. 
* NET: 46. /. F f ſtamps 

60. 3. C. 40. orgery o on 
vl parchment, cards, he L exchudel clergy. 

5 Geo, 3. c. 47; J. 8. Forgery of ſtam 
of additional n rellum, parchment, = 
Papers or - yending forged © ſtamps, excluded 

ergy. 

7 Geo. 3. c. 49; f. 32. Deſtroying e 
weighing engines, Sc. excluded clergy 

7 Gee. 3. c. 50. Officers ſecreting or deſtroy 
ing letters containing bank notes, or ga 


idem out, or robbing the mail, excluded cle 


9 Ceo. 3, 6. 29. % 1, 2. Riotous a 


x and 5 „ excluded cler 


3. c. 29. 7. 3 3. an PR ſe 
up by 9.24 of parliament, for encloſing common 
or waſte lands, within clergy. 

Geo. 3. g. 30. 6. r ſeamen's 
tickets, wills, Sc. > 2 1 5 
10 Geo. 3. — 48. Receiving or 
Knowing them tg be Rolen, within clergy. 


1 Ges. 3. c. 40. / 2, Receiving or Paying 


3 copper money, within cler 
, 12 Gee, 3+. 6. 20, e mute, connic: 


buy Geo, 3. PA 24. Burni 'or otherwiſe de. 


oe g ſhips, docks, Oh vildings in dock. 


Yar 8 pk ſtores, excluded clergy. 
12 Geo. 3. c. 48. Committing frauds on the 
ſtamp duties on vellum, parchment, or Paper, 
or cards, * clerg 7. 

13 Ges. 3. c. 56. See, ue 
on ſilks, og linens, or ſt printed in 
Great Britain, excluded clergy. 2 

; 13 Get, 


Of Public Offences. 


13 Geo. 3. c. Moen Fn; Sa 
having in Stele, Ld for 5 W 
with he 5 * Bank of England,” inte 47 
the ſubſtance, excluded clergy. 

14 Geo. 3. c. 72. / 8. Forgery of ſtamps on 
Britiſh manufactured printed cottons, or ON 


them, excluded * 1 ae 
16 Geo. 3. c. 4 115 orge a 
onal ſtamps on parchment, adh, de 
papers, 3 gy. 

16 Geo. 3. c. es convicted in Eng- 
land of crimes Suniſhable by - tranſportation 
to America, may, inſtead thereof, be kept to 
hard labour, in elearing the river Thames, (Sc. 
for any term not leſs than three, nor more 
than ten years. * 

17 Geo, 3. c. go. /, az. Counterfeitin 
ſtamp mark on . Sus excl 


18 Geo... 3. e. 18. For erge- of 


bills of . to defra carportions, ex- 


cluded clergy. | 
20 Gee. 3. c. 28. 7 6. Forging lampe on 
receipts for legacies, excluded clergy. 
0 mat * ans. 6. $6 ling L Counterfeiting al- 
p, or ſelling ſame knowingly, mark- 
ed A i uk ſtamp, excjude clergy. . 
22 6. For 
duties on — — if ce 5 0 
0 other notes, or ie 
ergy 
a2 Ge. e. 42. £135 witfully obſtruct- 
ing the buildin g of Ealing bridge, or deſtroy- 
ing it, or attempting ſo to do, within clergy. 
29 Geo. 3. c. 49. J 20. Forging ſtamps on 
receipts, or uttering, or uſing ſame, excluded 


clergy. 


23 Geo. 


e or W—_ 


= _ 0 b 
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; fans woot to be gf of by this or any act 


o 2 Public Offences. 


WY Geo. 3. 10. Forging name of | 
ymaſter, 1 g, for obtaining ney: of 


** 


ank ebe 9 if 


Counterfei 


— ng or uttering, vending, or fraudu- 
ently uſing ſame, excluded clergy. 

24 Geo, 3. C. 62. . 11. Counterfeiting 
ſtamps or marks for quack medicines, exclud- 


ed cler | 
wy. 4. c. 70. Exciſe officer granting 


falle, or n oods, knowing them to be 
brought = le 7 7 within clergy. 
43 Geo. 3. _ 9. Making moulds for 
eee ng, or 0 them, . e 
cler 
tine before prin of t —_ dus degy. 
5 4 3. c. 15. / 15, Forgery of ſtamps 
for the hat duty, or fraydul y uſing ſame, 
excluded cl Harbouring the ſmuglers 
deſcribed in the act, after che time appointed 


for their furrender. 


24 Geo. 3. c. 40. / 3 * Counterfeiting 
ſtamps for 1b on 1 on linens, rode and linens 


mixed, excluded clergy. 
date; 135 6. 43. J. 16. Cbunteffetitg foal; 


1 wa * or ark for game certificates, 
of fraudulently uſing ſame, . — clergy. 
24 Geb. 3. c. 47. Sh * 
navy, cuſtoms, or exciſe, excluded eerie! 
24 Geo. 3. c. 53. J 16. Counterfeiting 


Plate mark, or ſelling, exporting, or exchanging 


any plate, knowingly with falſe mark, or bear- 
ng any ſuch mark or ſtamp, excluded . 
b 


/ Public Th | 


| 24 Ges. 3- 
fenders ag 


ainſt the 
or not ſurrendering, after order fo to do, ex- 


c. 47. /. .  Harbouring 
—— in the ac; ſpecified. 


cluded clergy. 


25 Geo. 3. 
n 


c. 2 1 Counterfeiting 
oker's licence, e 


The puniſhments and forfeitutes of criminals 


Puniſhment 
treaſon. 
| 


for high } 


| his fork of 


are as follows, Viz. 


7 a peer commit treaſon he ſhall _ 
be only beheaded, which is part 
| of the judgment, and the king 


commonly pardons the reſt, The 


ſon (except for counterfeiting the 
coin) is that the offender ſhall be 
| drawn on a hurdle or ſledge to the 
of execution, and there be 
ang d bythe neck, to be cut down 
. Ane a cut off, 
, taken out and 
burnt before hi on; his head ſe- 
vered from his body, and his bod 
divided into four , whi 
are to be diſpoſed of as the king 


ſhall think fit. 


For counterfeiting the coin, 
| the offender « be drawn and 
\ hanged: and the judgment in pe- 
tit treaſon is for a manto be drawn 


| and hanged ; and for a woman to 
be drawn and burnt, * 


_— 


of: 


judgment in all cafes of high trea · 


LY 


Forfeiture, 


of Public Offences. 


Ihe criminal for treaſon ſhall 
forfeit all his lands, tenements and 
hereditaments, which he had at 
the time of the treaſon committed, 
or afterwards, the right of others 
ſaved; See /tat. 26 Hen. g. c. 13 
8 and ali his goods and as, 
tels ſhall be forfeited from the 
| time of the conviction. Alſo his 
| blood ſhall be corrupted, on at- 

tainder, and his children be in- 

capable to inherit to him or any 
Lof his anceſtors. 


0 For murder, felony and larce- 
ney above 12d. a man or woman 
is to be hanged by the neck till 


Af invited dead ; and in extraordinary caſes, 


Forfeiture. J The 


| ; Puniſhment 


| where abarbarous murder is com- 
* | mitted, the body of the offender 
is uſually in chains. And 
C ſee fat. 25 Geo. 2. c. 37. | 
7 In caſe of murder, burglary, 
| robbery, and all felonies for which 
I | offenders ſhall ſuffer death, they 
ſhall forfeit all their lands in fee- 
ſimple, and goods and chattels. 
ming have goods of fe- 
lons, year, day and waſte in 
| their lands ; which afterwards 
eſcheat to the lord of the manor 
ſof whom held: for ter 
in caſes of felony, goods and chat- 
Leels are forfeited. 


offender is admitted to his clergy, 


For 3 where 1 the 
y ſhall be burnt in the hand. A 
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a ; 
Of Publick Offences. 


In manſlaughter, chance med- 
| ley, and ſe defendendo, an offen- 
Forfeiture. J der forfeits his goods and chat- 
| tels; but in the two laſt he has 


Tre: Here the rien is whit- 


of petit lar- & ping, or tranſportation for ſeven 
ceny, &c.  Cyears, Sc. | 
And in petit larceny, goods are 
Forfeiture, Tore z ſo alſo for flight in fe- 
lony, Cc. | 


Where an offence made penal ſtatute, 
is, in it's nature ſingle; one ſingle penalty 
only can be recovered ; though ſeveral join in 
committing it; but if the offence be in it's 
nature ſeveral, each offender is ſeparately liable 
to the penalty. Coup. Rep. 610. 


A perſon can commit but one offence on 


one day, by exerciſing his ordinary calling on 
a Sunday. Coup. Rep. 640. 
s of felon veſted in crown by forfei. 


ture, not ſubje& to felon's debts. Daugl. Rep. 
545, 546. 
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